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ABATEMENT AND REVIVAL. 


Abatement of action ex delicio on 


death of tortfeasor. 209 


ACCOUNT. 
See Parinership. 


ACKNOWLEDGMENT. 
See Deeds. 


ACTS OF BANKRUPTCY. 

See Bankruptcy. 
ADEMPTION. 

See Legacies and Devises. 
ADMINISTRATION OF ESTATES. 


See Executors and Administrators. 


ADMINISTRATIVE LAW. 

See also Constitutional Law. 
Australian Commonwealth Court of 
Conciliation and Arbitration. 

105-136 

Judicial review of commission rate 

regulation. 862-879 
United States Court of Claims, The. 

161-177 

Whether administrative rate regula- 
tion is legislative or judicial. 


876-878 
ADMIRALTY. 

See also Salvage. 

Bibliography: Hughes: Handbook of 
Admiralty Law, a review of the 
second edition. 447-448 

Saunders: Maritime Law, a review 
of the second edition. 29 

Jurisdiction: State workmen’s com- 
pensation acts as applied to 
maritime accidents. 82 

Salvage: Voluntary service. 670 

ADMISSIONS. 

See Evidence. 


ADOPTION. ‘ 
See Conflict of Laws; Wills. 


ADVISORY OPINIONS. 
See Constitutional Law; Power of Judi- 


TABLE OF CONTENTS 


INDEX-DIGEST 


AGENCY. 

See also Attorneys; Automobiles; Banks 
and Banking; Carriers; Corpora- 
tions; Insurance; Master and Serv- 
ant; Municipal Corporations; Phy- 
sicians and Surgeons; Statute of 
Frauds; Torts. 

Agent’s liability to third persons: 
Can an agent be held in tort for 
intentionally causing his princi- 
pal to breach a contract? 441 

Nature and incidents of the rela- 
tion: Knowledge of agent: when 
imputed to the principal. 657 

Principal’s liability for acts of 
independent contractors: In- 
herently dangerous undertakings. 


551 
Principal’s liability to third per- 
sons in tort: Constitutionality 
of Statute placing liability upon 
owner of automobile when an in- 
jury is caused by negligent opera- 
tion by immediate members of 
owner’s family. 434 
Doctrine of Respondeat Superior ap- 
plied to claims against-a govern- 
ment. 163-165 
Physician’s liability for negligence - 
of assistant. 563 
Principal’s rights against agent: 
Agent not liable for negligence 
in the formation of a contract 
where the contract is illegal. 432 
Scope of agent’s authority: Checks 
drawn by unauthorized agent. 


474 
ALIENATION. 
See Restraints on Alienation. 
ALIENS. 

Right of citizen of United States en- 
gaged in Irish Rebellion to be 
treated as an alien friend. 433 

ALTERATION OF INSTRUMENTS. 
See Bills and Notes; Suretyship. 
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AMBASSADORS AND CONSULS. 
Right of foreign embassies to be rep- 
resented in our courts by amici 


curiae. 773, 782 
AMENDMENTS TO THE CONSTI- 
TUTION. 
See Constitutional Law. 
ANIMALS. 


rsons and chattels 
a Injury to person by 


a on land adjacent to highway. 


783 

Scienter: Liability for attack by 

mad dog known to be vicious, 
but not known to be mad. 


770, 785 

Trespass on realty by animals: 
Chickens, liability Pag trespass by. 

551 
APPEAL AND ERROR. 
_ See also New Trial. 

Determination and disposition of 
causes: Joint assignment of 
error not affecting all eaaye> 

793 
Moot cases in equity. 416, 433 

Review: Comparison of the review of 

judicial and of legislative action. 
86 3-866 
Judicial review of commission rate 
regulation. 862-879 


APPOINTMENT, POWER OF. 


See Powers. 


ARBITRATION AND AWARD. 
See also Labor Unions; Trade Unions. 
In general: Australian Commonwealth 
Court of Conciliation and Arbitra- 
tion. 105-136 
Compulsion in arbitration. 126-128 


Defects in the Act creating the Aus- 
tralian Court of Arbitration. 

128-132 

Effect of creation of special tribunals 
to settle industrial disputes. 
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BAGGAGE. 


See Carriers. 


BAILMENTS. 
See also Carriers. 
Gratuitous bailments: D-gree of 
care required of gratuitous bailee. 
82 
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How far conditions of workers have 
been improved in Australia. 
III-I14 
How far continuity of industrial oper- 
ations is secured in Australia. 
I05-I1I 
How far use of human life for indus- 
trial processes has been stand- 
ardized in Australia. II4-116 
Minimum rates and scarcity of labor. 
119-120 
Minimum rates for unusual risks. 121 
Minimum rates in Australia. 116-120 


Secondary wage. 119 
Shop committees. 124-126 
The basic wage. 116-119 


The gas strike in Australia, 1920. 109 
The marine engineers’ strike in Aus- 


tralia, 1919. 108 
The seamen’s strike in Australia, 
107 


Validity after award. 557 
Weekly hiring, casual employment. 


122 

ASSAULT AND BATTERY. 
Civil liability: Wife’s right to sue 
husband for assault. 676 


ATTORNEYS. 
See also Judges. 
Relation between attorney and 
client: Attorney on a contingent 
fee as a party in interest. 216 


AUSTRALIAN COURT FOR CON- 
CILIATION 


See under Arbitration and Award. 
AUTOMOBILES. 

In general: Constitutionality of stat- 
ute placing liability upon owner 
of automobile when an injury is 
caused by negligent operation by 
immediate members of owner’s 
family. 434 

Federal mail truck drivers not su 
ject to state chauffeurs’ license 
tests. 434 


Measure of damages for temporary 
loss of use of a pleasure vehicle 


330 


injured through negligence. 


BANKRUPTCY. 


Acts of bankruptcy: Appointment 
of receiver by state court. 784 


Bankruptcy of 
amendments: 
§ (15). 784 
§ (4). 784 
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§§ 60 a, 650. 547, 552 
70 €. 210 
Gen. Ord. XII. 2 
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Discharge: Effect of false state- 
ments made by bankrupt in 
order to obtain bank license. 210 

Jurisdiction of federal courts: 
State receiver’s jurisdiction over 
property of a bankrupt’s estate. 


784 
Preferences: Definition of a prefer- 
ence. 647, 552 


Fulfilment of contract with pur- 
chaser who has paid in advance. 
309, 325 
Transfer of a stolen automobile to 
a creditor by an insolvent debtor 
who had purchased it in good 
faith. 681 
Set-off: Cases of immature claims in 
insolvency and receivership. 


178-196 
BANKS AND BANKING. 
See also Bills and Notes; Conflict of 


Laws. 
Collections: Liability of correspond- 
ent bank to depositor for default 
of duty. 83 
Deposits: Liability to depositor for 
payment of unauthorized check. 


af 473-474 
Trust funds: liability as construc- 
tive trustee. 467-482 
BELLIGERENTS. 
See War. 
BEQUESTS. 


See Legacies and Devises. 


BILLS AND NOTES. 

Under Interstate Act: See also Banks 

and Banking; Letters of Credit. 

Checks: Acceptance by telegraph. 
552 
Defenses: Alteration: part payment 
with knowledge of defense. 671 
Fraud: imposition by impersona- 
tion. 76, 83 


—— recovery by indorsee with 
notice of value of consideration 


received by maker. 671 

Indorsement: Indorsement under 

assumed name. 76, 83 
Negotiable Instruments Law: 

§ 37. 4 

§ 56. 460-463 

§ 132. 552 


§ 134. 552 
Purchasers for value without 
notice: Instrument payable to 
trustee. 459-463 
Application of lis pendens to vend- 
or’s lien securing negotiable note. 


Restrictive indorsee as holder in 
due course. 84 
BILLS OF DISCOVERY. 
See Discovery. 
BILLS OF LADING. 

See also Sales. 

Effect of Interstate Commerce Acts 
upon validity of exchange bill of 
lading issued without surrender 
of original. 325 

BIOGRAPHY. 
See Legal Biography. 
BOUNDARIES. 

Inconsistent descriptions: when 
courses and distances govern 
monuments 326 

BOYCOTTS. 
See Trade Unions. 
BRITISH COLONIAL LAW. 

In general: Administrative jurisdic- 
tion of Privy Council. 847 

British North America Act, The. 848 

British self-governing colonies under 


Treaty of Versailles. 841 
Colonial nationality. 844 
Ownership and government. 855 
Suits between colonies. 846 
What is an Australian? 837 


BURDEN OF PROOF. 
Development from rule to principle 


in Roman law. 814 


CAPTURE. 
See War. 


See also Interstate Commerce, Public 
Service Companies, Street Rail- 


ways. 

Baggage: Liability for loss of bag- 
gage carried subsequently to 
passenger’s journey. 326 


What constitutes baggage: money, 
camera lenses, Liberty bonds. 327 
Bibliography: Watkins: Shippers and 
Carriers of Interstate and Intra- 
state freight,a review. 444-446 
Control and regulation: Historical 
sketch of rate-regulation. 877 
Power of courts to review rates 


fixed by commission. 862-879 
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Duty to transport and deliver: 
Effect of release of carrier for 
loss of baggage on title thereof. 


335 

Limitation of liability: Effect of 
shipper’s failure to read valua- 
tion provision in uniform express 


receipt. 84 
Passengers: Duty to passenger taken 
sick en route. 211 


Personal injuries to passengers: 
Duty of care of carrier and con- 


which is founder of a school or 
college, to validate a statute 
modifying the charter. 12 
Validity of a legislative alteration 
of the charter of a charitable 
corporation when consented to 
by the trustees. 17-18 
Cy-prés doctrine: Application to 
meet changing conditions where 
the accomplishment of the par- 
ticular charitable purpose of the 
donor is unwise. 


5 
Rights and liabilities of chari- 


ductor. 

789 table organizations: Tort liabil- 
ity under workmen’s compensa- 
See Proximate Cause. tiem acta. 562 

CEMETERIES. Rule against Perpetuities. 
Trust for perpetual care of a cemetery Gift over from one charity to an- 
lot. 647 other on a remote a. P 
CHARITIES AND TRUSTS FOR 45-04 
In general: Applicability of the Rule Trust to promote belief in spirit- 
against Perpetuities to charities. uae. 638 

‘i, | CHATTELS. 


Control of the settlor in charitable 
trusts for educational er in 


England. 
Desirability of trusts for cheibbabte 
purposes. I-3 


Effect of consent by a charitable 
corporation to a change in its 
charter. 12-13 

How far changes may be authorized 
by the Attorney-General. 

How far the control of the settlor 
shall extend. 3 

How far the original purpose may 
be changed by assent of benefi- 
ciaries. 6 

Necessity of a power to omnes 
changes. 

Power of the legislature in Sitdens 
to authorize changes. 

Power of the Legislature in the 
United States to authorize 
changes. 7-10 

Power of the settlor or his repre- 
sentatives to authorize changes. 

II-12 

Power of trustees to make changes. 


17 

Rights of the state where charitable 
purposes have become impossible 
of accomplishment and cy-prés 
doctrine cannot be applied. —=—srz 
Resulting trust for settlor where 
charitable purposes have become 
impossible of accomplishment and 
the cy-prés doctrine cannot be 
applied. II 
Sufficiency of consent of a town, 


See Disseisin. 
4|CHATTEL MORTGAGES. 

After-acquired property: Subse- 
quent mortgagees of future crops 
preferred over prior vendee. 745 

Recording and registry: Effect of 
removal of goods to another 
state with mortgagee’s consent. 


553 
Trusts receipts as chattel mortgages. 


758-759 
CHOSES IN ACTION. 
See also Gifts. 
Gifts of choses in action: Parol gift 
of a debt to take effect in enjoy- 
_ ment on the death of the donor. 
664, 672 


I. F. CONTRACTS. 


See Sales. 


CLASSES. 
Determination of classes: Evi- 
dence that woman is past child- 


bearing: when admissible. 640 
Gift to the children of a third per- 
son at twenty-one. 640 
Splitting a fund into moieties in 
determining classes. 639 
COMBINATIONS. 
See Restraint of Trade. 
COMMISSIONS. 


Judicial review of rate regulation. 


862-879 

COMMON LAW. 
Legislation as exerting a reflex action 
on the common law. 526 
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ity to sue. 
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What law governs the breach of 
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Extent of governmental power: 
Automobile forfeited in one state, 
although property of an innocent 
owner in another state. 200, 212 
Doctrine of renvoi. 50 
Forfeiture of automobile seized 
while carrying intoxicating liquor. 
200, 212 
Jurisdiction to tax. 


54 

Legislative jurisdiction of a state. 50 
origin, and extent of 
50-51 

Jurisdiction for divorce: Jurisdic- 
tion to decree custody of child. 57 


Separate domicile of wife. 786 
Jurisdiction of courts: in rem: 
Effect of foreign probate — 

domestic land. 

Jurisdiction of courts: 
jurisdiction: Jurisdiction for 
suits against foreign corporations. 

55-56 
Personal jurisdiction over a ~~ 
executor. 

Jurisdiction of courts: quasi S 
rem: Action against foreign ex- 
ecutor to reach property within 
jurisdiction. 62 

Action against non-resident hus- 
band for separate support by at- 
taching property within the state. 


54 

Marriage: Effect of polygamous mar- 
riage valid where made. 57 
Obligations ex delicto: creation and 
enforcement: Effect of a Penn- 
sylvania statute upon division 

of damages awarded for death 
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vania. 6. 
Recovery under Workmen’s Com- 
re Act for injuries er 
red outside of state. 


Recognition of foreign 
Rate of interest to be allowed. 


553 
Remedies: procedure: Effect of 


foreign statute of limitations. 


784 
Remedies: rights of action: Effect 
in the forum of a statute of the 
place where the cause of action 
arose establishing a purely local 
method of procedure and rs, 
tice. 
Rights in property: Distinction be! 
tween personal laws and laws of 
roperty. 60 
Effect upon marital property of a 
change of domicile of the spouses. 
62 
What law governs the succession of 
an heir who has murdered the 
ancestor in a foreign state. 
60-61 
Situs of a chose in action: Juris- 
diction to tax a bank deposit of 
an absent depositor. 53 
Jurisdiction to tax seat in a — 
stock exchange. 
Situs of a trust for purposes a 
taxation. 52 
Testamentary succession: Law gov- 
erning the revocation of a will. 
768, 785 
May foreign state dispose of per- 
sonalty situated therein. 55 


5 | CONSIDERATION. 
Subscriptions: Enforcement of 
pledge to community war chest. 
220 


CONSTITUTIONAL LAW. 

See also Searches and Seizures. 
Bibliography: Chafee: Freedom of 
Speech, a review. 691-693 
Scott and Hildesley: The Case of 
Requisition, a review. 807-808 
Construction, operation, and en- 
forcement of constitutions: 
Effect of Eighteenth Amendment 
on prior existing state legislation. 
17, 328 
Sixteenth Amendment: Power of 
Congress to tax salaries of federal 
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regulation. 871 
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housing legislation. 426 
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aesthetic purposes. 419, 433 
Forfeiture of automobile seized 
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00, 212 
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garding corporate fiction in tax- 
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Eighteenth Amendment: Effect on 
prior existing state legislation. 
17, 328 
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The police power and the contract 
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and religious: Concerning 
searches and seizures. 361-387 
Freedom of speech in time of war. 


691 
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554 

Unlawful searches and _ seizures: 
Brief history of the Fourth 
Amendment. 362-366 
—— courts in receiving competent 
evidence do not inquire into the 
means by which it had been 
procured. 368-370 
—— list of state constitutional 
guarantees against. 361 
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Bank as constructive trustee of 
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Subrogation: Rights of lender against 
previously mortgaged property. 
86 


CONTRACTS. 
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Bibliography: Williston: See Law of 
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negligence. 213 

Similar facts and occurrences: 
Crimes barred by Statute of Limi- 
tations to prove intent. 787 


EXECUTORS AND ADMINISTRA- 
TORS 


See also Conflict of Laws; Wills. 
Rights, powers, and duties: Co- 
executors and co-administrators: 
liability for acts of co-fiduciary. 
593-504 


FEDERAL JUDGES. 
See Constitutional Law. 


FIDUCIARY RELATIONS. 
Relation between medium and re- 
cipient of communications from 
spirits through medium. 627 


FRAUD. 


See Deceit; False Pretenses; Sales. 


FRIGHT. 
See Negligence. 


debt to a donee at the creditor’s 
death. 664, 672 
Ownership of wedding gifts. 89 


GUARDIAN AND WARD. 
See Conflict of Laws. 


Influence of the study of compara- 
tive law upon the development of 
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EDUCATION AND THE DEAD HAND 


[ is the policy of our law to encourage gifts for charitable pur- 
poses. Included among such purposes are the promotion of 
education, as well as the relief of poverty, the encouragement of 
religion, and a somewhat indefinite class of objects which are or 
may be thought to be beneficial to the public. Such gifts are valid 
whether made to a charitable corporation for any or all of the 
purposes for which it was created, or (in all but a very few states) 
to individual trustees for charitable purposes. It is not necessary 
that the beneficiaries of a charity should be definite persons; on 
the contrary, the indefiniteness of the beneficiaries is an essential 
- element in the legal conception of a charity. It is because they 
are supposed to be beneficial not merely to particular persons but 
to the public in general, or to some portion of the public, that gifts 
for charity are favored. 

If a testator chooses to leave his property to definite beneficia- 
ries, he cannot control its disposition for more than a generation 
or two. But a trust for charitable purposes may last forever. By 
the creation of such a trust, specific property or the beneficial in- 
terest in specific property or in a shifting fund or mass, may be 
rendered forever inalienable, may be forever “taken out of com- 
merce,” may be devoted in perpetuity to the accomplishment of 
the purposes for which the trust was created. One who happens 
to acquire property during the short span of his lifetime may by 
giving it for charitable purposes control its disposition throughout 
the ages. 
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An extraordinary power this, and one which not unnaturally 
has excited serious misgivings. Lord Campbell once declared: 

“A man has a natural right to erijoy his property during his life, and 
to leave it to his children at his death, but the liberty to determine how 
property shall be enjoyed in saecula saeculorum when he, who was once © 
the owner of it, is in his grave, and to destine it in perpetuity to any 
purposes however fantastical, useless, or ludicrous, so that they cannot 
be said to be directly contrary to religion and morality, is a right and 
liberty which, I think, cannot be claimed by any natural or Divine law, 
and which, I think, ought by human law to be strictly watched and 
regulated.” 


And indeed some economists, notably M. Turgot, have thought 
that the very existence of a power to create a perpetual foundation 
is incompatible with the public weal, and have advocated its com- 
plete abolition. It appears to them shocking that a man who has 
lain in his tomb for centuries should be still controlling the dis- 
position of the property which he once owned, and thereby to 
some extent controlling the destinies of mankind. 

But have not our privately endowed hospitals and churches and 
libraries been of inestimable value to our people? Have not our 
privately endowed institutions of learning played a not unworthy 
part in promoting education and the well-being of the state? Is 
not the world the better because of John Harvard, Elihu Yale, 
Ezra Cornell, Matthew Vassar, and the multitude of other founders 
and benefactors of our endowed colleges and universities? What 
reader of this REVIEW does not owe a debt, directly or indirectly, 
to the generosity of Nathan Dane? And have not the generous 
gifts of the Phillips family been of great value in the field of sec- 
ondary education? It is true that the public schools and the state 
universities are playing a most important, a most necessary, part 
in American education. But the privately endowed institutions 
also have their réle. It is possible in them to further many objects, 
to try many experiments, to which it would be improper to devote 
the public funds, or which the public would be unwilling to sup- 
port until convinced by proof of their success. We may divorce 


1 Jeffries v. Alexander, 8 H..L. C. 594, 648 (1860). 

2 Encyclopédie, sub. tit. Fondations. See also Lowe, ENDOWMENT OR FREE TRADE 
(1817); Frrcu, “Educational Endowments,” Frazer’s Magazine, Jan., 1869, p. 11. 
But see 5 J. S. Mitt, DisserTATIONS, 1-28; KENNY, ENDOWED CHARITIES, 4-27. 
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the church from the state, but can we dogmatically assert that re- 
ligion must be absolutely divorced from education? The burden 
of research in some fields of learning is perhaps too heavy to justify 
the necessary drain upon the public treasury. The complete 
separation of education and politics, the freedom from the control 
of an executive temporarily in office, of a legislature temporarily 
dominated by one or another of the political parties, has its ad- 
vantages, as experience has shown. 
_ The real problem, as all but a few extremists would concede, is 
not whether educational and other charitable endowments should 
be permitted; but how far the control of the founders should ex- 
tend, how far it is permissible to depart from the directions of the 
founders when in the course of time circumstances have so changed 
as to make it impossible, illegal, or at least inexpedient, strictly to 
comply with them. It frequently happens that although the pro- 
visions made by the founder of a school or college are in accordance 
with the best standards of the time of its establishment, in course 
of time standards change and the strict observance of the pro- 
visions would destroy the institution or at least retard its develop- 
ment. Is the institution to be forever fettered by such provisions? 

The history of the English people is so much longer than our own, 
that a study of their experience may well prove profitable to us.° 
Centuries have elapsed since many of their educational institu- 
tions were founded, centuries in which the progress of society in 
general and of education in particular has been tremendous. In 
many cases it has been found imperatively necessary to revise the 
schemes of the founders, in order to save the institution from de- 
cay and death. The most far-seeing of men could not foresee the 
changes that time has brought to pass. 

In the sixteenth century it was the fashion in England among 


8 The whole subject of charitable foundations in England has been thoroughly 
investigated. Asa result of the untiring efforts of Lord Brougham, several parliamen- 
tary commissions were appointed, who labored from 1818 to 1837, producing thirty- 
eight volumes of reports which contain an exhaustive store of information. From 
time to time other commissions have made reports, e. g., Commission on Popular 
Education, 1861; Schools Inquiry Commission, 1867-68. Since 1853 there have been 
annual reports rendered by the permanent Board of Charity Commissioners, created 
by an act of Parliament in that year; and since 1902 there have been annual reports of 
the Board of Education, created in 1899, to whom the power of the Charity Com- 
missioners as regards educational endowments was transferred by Orders in Council, 
1900-02. 
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the charitably inclined to establish Grammar Schools, that is, as 
the term was then used, schools for instruction in Latin and Greek. 
At the beginning of the nineteenth century some of the more am- 
bitious of the governors and masters of these schools wished to ex- 
tend the curriculum so as to include writing and arithmetic and 
modern languages and even physical science. But Lord Eldon, a 
very great judge, but as conservative a man as ever sat upon the 
woolsack, held that this could not be done, that the founders 
had shown their devotion to the classics and that the will of the 
founders must be respected.* Such a doctrine, however, rendered 
many of the schools practically useless—some of them worse than 
useless.* It could not stand. Lord Eldon’s successors had already 
shown signs of taking a more liberal view than he, holding that the 
school curriculums might be revised and other changes made,° 
when Parliament, the omnipotent, took a hand. Several statutes 
were enacted providing a simple method whereby the changes 
necessary to enable the schools to play their proper part in modern 
education could be systematically made under the supervision of 
the courts or of public officials, who should have regard to, but who 
should not be absolutely bound by, the intentions of the found- 
ers and benefactors.’ Similarly Parliament has empowered the 


4 “The question is, not what are the qualifications most suitable to the rising 
generation of the place where the charitable foundation subsists, but what are the 
qualifications intended.” A. G.v. Whiteley, 11 Ves. 241, 247 (1805). See also A. G. 
v. Earl of Mansfield, 2 Russ. 501 (1826), and cases cited Tupor, CHARITIES, 4 ed., 631. 
Lord Eldon was probably historically in error in thinking that the founders of Grammar 
Schools intended to exclude everything but the classics. 1 REPORT oF ComMIs- 
SIONERS ON PopuLaR EpucatTion (England), 1861, p. 458. See also 1 REPORT oF 
Inqgurry Commission, 1867-68, p. 452. 

5 See REPORT OF COMMISSION ON PoPULAR EDUCATION, 1861; REPORTS OF SCHOOLS 
Inquiry Commission, 1867-68; the reports of Lord Brougham’s commissions; and 
the annual reports of the Charity Commissioners. And see KENNY, ENDOWED CHAR- 
ITIES, 52. 

As to the evils resulting in course of time from other charitable trusts, see Hos- 
HOUSE, THE DEap Hann. As to the disastrous consequences of that once popular 
form of charity known as doles, i. e., the promiscuous distribution of money or goods 
among the poor, see KENNY, ENDOWED CHARITIES, 40-52. In the case of doles and 
certain allied forms of charity, Parliament has authorized the application of the funds 
to education by the Charity Commissioners with the consent of the ae body. 
Endowed Schools Act, 1869, 32 & 33 Vict. c. 56, § 30. 

® See A. G. v. Gascoigne, 2 Myl. & K. 647 (1832); A. G. ». Caius College, 2 Keen, 
150 (1837); Tupor, CHARITIES, 4 ed., 632. 

7 See The Grammar Schools Act, 1840; The Endowed Schools Acts, 1860, 1869, 
1873, 1874; The Elementary Education Act, 1870; The Board of Education Act, 1899; 
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universities of Oxford and Cambridge to make such changes as 
should be necessary to enable them to awake from the dreams 
of the Middle Ages and adjust themselves to the needs of modern 
society. 

But in the absence of legislation by an omnipotent Parliament, 
what can be done? In the law of charitable trusts in England, and 
in all but a very few states, there prevails a principle called the 
doctrine of cy-prés. Under this doctrine when property is given 
for a particular charitable purpose, and when that purpose becomes 
impossible of accomplishment, the courts may authorize the ap- 
plication of the property to other charitable purposes, provided 
these other purposes, as well as the expressed purpose, fall within 
a more general charitable purpose of the donor. The doctrine 
also applies when the particular charitable purpose of the donor is 
or becomes illegal. All this is clear enough. The real difficulties 
begin to arise when the accomplishment of the particular charitable 
purpose of the donor is neither impossible nor illegal, but where it 
would be unwise, where it would be inexpedient, to carry it out. 
It is generally said by the courts that in such a case no departure 
from the expressed directions of the donor can be authorized.° 

But can it be that the disposition of property is placed be- 
The Education Act, 1902. Under these acts authority to authorize new schemes was 
vested in, first, the Endowed Schools Commissioners, later the Charity Commissioners, 
and now the Board of Education. These acts authorized among other things changes 
of curriculum and changes as to religious qualifications of governors and. masters and 
pupils. Under the most recent of the Education Acts (9 & 10 GEo. 5, c. 41 (1919)), if 
the governing body of an educationary institution applies for a Parliamentary grant, 
provisions in any instrument regulating the trusts or management of the institution 
which are inconsistent with the conditions prescribed by the Board of Education for 
the receipt of Parliamentary grants, may be modified. 

8 See Oxford University Acts, 1854-69; Cambridge University Act, 1856; Uni- 
versity Tests Abolition Act, 1871; Universities of Oxford and Cambridge Act, 1877. 
Under the last-named act changes may be authorized by commissioners who “shall 
have regard to the main design of the founder, except where the same has ceased to be 
observed before the passing of this Act, or where the trusts, conditions, or directions 


affecting the emolument have been altered in substance by or under any other Act.” 
See Kenny, ENDOWED CHARITIES, 194. 

9 See, for example, Harvard College v. Society for Promoting Theological Educa- 
tion, 3 Gray (Mass.), 280 (1855) (attempt to separate divinity school from Harvard 
College); Winthrop v. A. G., 128 Mass. 258 (1880) (attempt to allow Harvard College 
to administer funds given to individual trustees to maintain a museum in connection 
with Harvard College); Harvard College v. A. G., 228 Mass. 396, 117 N. E. 903 (1917) 
(attempt to allow Massachusetts Institute of Technology to co-operate in use of funds 
given to Harvard College for engineering school). 
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yond human control? Is there to be no power of control lodged 
anywhere among living men? The persons or groups of persons 
who might conceivably authorize changes are as follows: (1) The 
beneficiaries; (2) the Attorney-General; (3) the legislature; (4) the 
donor if living or, if dead, his representatives; (5) the corporation 
or trustees. 

In the case of a private trust, the terms may be modified if all 
the beneficiaries are sui juris and consent.’® In the case of a non- 
charitable corporation the terms of the charter may be changed if 
all the stockholders consent, and if the state which granted the 
charter also consents." But in the case of a charity the beneficia- 
ries are necessarily uncertain, for it is this uncertainty in the per- 
sons to be benefited by the fulfillment of a purpose which makes 
the purpose charitable. The beneficiaries of a school or college 
include all persons now living or who may be born hereafter who 
are or who may be entitled to become students at the institution. 
Obviously, since the beneficiaries are uncertain, there is no way in 
which their assent to a change can be given.” If their assent is a 
sine qua non, no change can ever be made. 

The Attorney-General is so far a representative of the bene- 
ficiaries of a charity that he may bring a proceeding to enforce 
charitable trusts, and he is a necessary party to proceedings in- 
volving their validity and their administration.” He has no 
authority, however, to surrender or to modify the rights of the bene- 
ficiaries. It would undoubtedly be unwise to entrust this power 
to a political officer who would seldom have the time or the neces- 
sary qualifications to deal with the delicate questions of policy 
which would be involved. 

What of the power of the legislature? In England, Parliament 
undoubtedly enjoys, and has not infrequently exercised, the power 
to revise or even to extinguish charitable foundations.“ But the 


10 See Scott, Cases on Trusts, Chap. X. There is some dissent. See Claflin v. 
Claflin, 149 Mass. 18, 20 N. E. 454 (1889). At any rate the settlor’s provisions are 
not binding for more than a limited time. See Scott, CASES on TRUSTS, 831 n. 

11 See Cook, Corporations, 7 ed., §§ 492-500. 

1 Some of the beneficiaries may be definite, in which case they may bring suit to 
enforce the trust. See Gray, RULE AGAINST PERPETUITIES, 3 ed., App. A. 

8 Strickland v. Weldon, 28 Ch. D. 426 (1885); Gray, RULE AGAINST PERPETU- 
ITIES, 3 ed., p. 533 n.; TuDoR, CHARITIES, 4 ed., 376. 

4 The English statute books are full of instances of special acts remodelling old 
charitable foundations. See, for instance, Stat. 34 & 35 Vict. c. 117 (1871), approving 
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power of our legislatures is subject to constitutional limitations. 
A hundred years ago it was made clear by the decision in the Dart- 
mouth College Case that the federal Constitution limits the power 
of a state legislature to modify the provisions of the charter of a 
charitable corporation. | 

The story of Dartmouth is well known. In 1769 George III 
granted a charter under the public seal of the province of New 
Hampshire to Dartmouth College. By the terms of this charter the 
college was to be governed by a self-perpetuating body of twelve 
trustees. In 1816 the legislature of the state of New Hampshire 
passed a statute “‘to amend the charter and encourage and improve 
the corporation of Dartmouth College,” changing the name of the 
corporation to Dartmouth University, increasing the number of 
trustees to twenty-one, giving the Governor the power to appoint 
the additional trustees, and creating a board of overseers to be 
appointed for the most part by the Governor; in brief, transferring 
the control of the institution to the state. This was done over the 
strenuous objections of the old board of trustees. An action was 
brought in the courts of New Hampshire to test the validity of the 
act of 1816. 

In the masterly argument * by Jeremiah Mason before the 
Superior Court of Judicature of New Hampshire, the validity of 
the act was attacked on three grounds: First, it was contended 
that the act was not an exercise of legislative power, because in 
effect it attempted to authorize the taking of property from one 
set of trustees and the giving of it to another; that it was there- 
fore invalid on general principles and under provisions of the state 
constitution as to the separation of powers.!’ Second, it was con- 
tended that it violated a provision in the state constitution that 
“No subject shall be . . . deprived of his property, immunities 
or privileges, put out of the protection of the law, exiled or de- 


a scheme as to the famous charities of Christopher Tancred. See Hopnouse, THE 
Deap Hann, 66. 

For instances of the modification of corporate charters by Parliament, see Trustees 
of Dartmouth College v. Woodward, 65 N. H. 473, 573 (1817). 

For instances of general acts affecting educational endowments, see notes 6 and 7, 
supra. 
15 Trustees of Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518 (1810). 


16 Thid., 65 N. H. 473-502 (1817); FARRAR, DARTMOUTH COLLEGE CASE, 28-70. 
17 Art. 37 of the Bill of Rights. 
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prived of his life, liberty or estate, but by the judgment of his 
peers or the law of the land.” #® Third, it was contended that 
it violated the provision of the federal Constitution that “No 
State shall... pass any ... law impairing the obligation of 
contracts.’ 

The state court overruled all these contentions, and upheld the 
act.” The case was then brought before the Supreme Court of 
the United States by writ of error. The only question there argu- 
able was whether the act violated the federal Constitution. The 
Fourteenth Amendment with its provision that ‘No State shall 
. . . deprive any person of life, liberty or property without due 
process of law” was not to become a part of the organic law of 
the United States until more than half a century later. To over- 
turn the act it was necessary, therefore, to bring it within the scope 
of the contracts clause. And this the Supreme Court proceeded 
to do. | 

Influenced no doubt by prevalent French juridical conceptions, 
the court held that the term “contract,” within the purview of the 
constitutional provision, includes not merely executory obligations 
but also executed grants or conveyances. The charter itself con- 


stituted a grant of the privilege or franchise of being a legal entity 
with certain powers; a change in the charter, it was held, im- 
paired this grant. Furthermore, property had been conveyed to 
Dartmouth College by the founder and by other donors prior and 
subsequent to the granting of the charter, for the purposes ex- 
pressed in the charter; a change in the charter, it was held, im- 
paired these grants.” 


18 Art. 15 of the Bill of Rights. See also Arts. 2, 20, 23. 

19 Art. 1, § 10. 

20 1 N. H. 111; 65 N. H. 473, 624 (1817). 

21 “From the very nature of the case, therefore, there was an implied contract on 
the part of the crown with every benefactor, that if he would give his money, it should 
be deemed a charity protected by the charter, and be administered by the corpora- 
tion according to the general law of the land. As soon, then, as a donation was made 
to the corporation, there was an implied contract springing up, and founded on a 
valuable consideration, that the crown would not revoke, or alter the charter, or change 
its administration, without the consent of the corporation. There was also an implied 
contract between the corporation itself, and every benefactor upon a like considera- 
tion, that it would administer his bounty according to the terms, and for the objects 
stipulated in the charter.” Per Story, J., 4 Wheat. (U. S.) 518, 689. 

It had previously been held by the Supreme Court of the United States that it was 
an impairment of the obligation of contracts for the legislature to rescind a convey- 
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This reasoning sounds far-fetched to many lawyers to-day. The 
truth seems to be that the court was trying to make the contracts 
clause accomplish as far as possible the function of a “‘due-process”’ 
provision. If the Fourteenth Amendment had been originally 
written into the federal Constitution it would have been unneces- 
sary to give to the contracts clause the wide interpretation which 
the court gave to it. It seems clear that the act of the New Hamp- 

‘shire legislature did violate the provision of the state constitution 
prohibiting deprivation of property contrary to the “law of the 
land,” and that to-day it would violate the due-process clause of 
the Fourteenth Amendment.” Perhaps also it was not a proper 
exercise of legislative power, and violated the provisions of the 

state constitution as to the separation of powers.” It would seem 


ance of land made by it. Fletcher v. Peck, 6 Cranch (U. S.), 87 (1810). Or to revoke 
an exemption from taxation. New Jersey v. Wilson, 7 Cranch (U. S.), 164 (1812). 
Compare Terrett v. Taylor, 9 Cranch (U. S.), 43 (1815); Pawlet v. Clark, 9 Cranch 
(U. S.), 292 (1815). 

% See Board of Education v. Bakewell, 122 Ill. 339, 10 N. E. 378 (1887); Regents of 
University of Maryland ». Williams, 9 G. & J. (Md.) 365 (1838); Ohio v. Neff, 52 Ohio 
St. 375, 40 N. E. 720 (1895); Brown v. Hummel, 6 Pa. 86 (1847). Cf. Downing ». 
Indiana State Board of Agriculture, 129 Ind. 443, 28 N. E. 123, 614 (1891); Sage ». 
Dillard, 15 B. Mon. (Ky.) 340 (1855); Webster ». Cambridge, Female Seminary, 78 
Md. 193, 28 Atl. 25 (1893); Dow ». Railroad, 67 N. H. 1, 27, 36 Atl. 510 (1886). See 
Doe, “A New View of the Dartmouth College Case,” 6 Harv. L. REv. 161, 213; 
Joun MarsHa tt, ed. by Dillon, vol. I. 154. 

In Ohio ». Neff, 52 Ohio St. 375, 40 N. E. 720 (1895), supra, it appeared that a 
charter was granted to Cincinnati College in 1819 by an act of the legislature which 
provided that “This act shall be subject to such alterations as the general assembly 
may from time to time see proper to make.” It was held that in view of the provision 
in the constitution of Ohio that “Private property shall ever be held inviolate,” the 
legislature had no power to strip the college of its property by placing the college 
under the management of thé University of Cincinnati. See further, as to the effect 
of provisions reserving to the legislature power to alter charters, Pennsylvania Col- 
lege Cases, 13 Wall. (U. S.) 190 (1871); Bryan v. Board of Education, 151 U. S. 639 
(1894); Sage v. Dillard, 15 B. Mon. (Ky.) 340 (1855); Jackson v. Walsh, 75 Md. 304, 
23 Atl. 778 (1892); Webster ». Cambridge Female Seminary, 78 Md. 193, 28 Atl. 25 
(1893). And see Sinking Fund Cases, 99 U. S. 700 (1878); Zabriskie v. Hackensack, 
etc. R. R. Co., 18 N. J. Eq. 178 (1867). 

% See Inglis v. Trustees of Sailors’ Snug Harbor, 3 Pet. (U. S.) 99, 152 (1830); 
Regents of University. of Maryland v. Williams, 9 G. & J. (Md.) 365 (1838); Brown 
v. Hummel, 6 Pa. 86 (1847). See Loan Association v. Topeka, 20 Wall. (U. S.) 655, 
663 (1874), as to limitations on legislative power based on general principles. “No 
court . . . would hesitate to declare void a statute . . . which should enact that 
the homestead now owned by A. should no longer be his, but should henceforth be the 
property of B.” See also Calder v. Bull, 3 Dall. (U. S.) 386 (1798). 

As to the power of the legislature as pares patriae when the purposes of the trust 
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therefore that the state court was wrong in overruling Mr. Mason’s 
second and perhaps also his first contention. But neither of these 
contentions presented a federal question, and neither was avail- 
able in the federal court. 

At any rate it has been settled law ™ since the decision in the 
Dartmouth College Case that the legislature of a state has no 
power arbitrarily and without its consent to deprive a private 
charitable corporation of the privileges conferred upon it by its 
charter, by annulling the charter, by taking away its property or 
devoting the property to other purposes than those specified in the 
charter, or by interfering with the methods of control and admin- 
istration therein laid down.” It is true that no matter who may 


fail or are illegal, see Mormon Church ». United States, 136 U. S. 1 (1890); Prince 
William School Board v. Stuart, 80 Va. 64 (1885). 

%* Trustees for Vincennes University v. Indiana, 14 How. (U. S.) 268 (1852); State 
v. Springfield Township, 6 Ind. 83 (1854); Edwards v. Jagers, 19 Ind. 407 (1862); 
City of Louisville v. University of Louisville, 15 B. Mon. (Ky.) 642 (1855); Mont- 
pelier Academy Trustees v. George, 14 La. 395 (1840); Trustees of New Gloucester 
School Fund v. Bradbury, 11 Me. 118 (1834); Norris v. Trustees of Abingdon Academy, 
7 G. & J. (Md.) 7 (1834); Regents of University of Maryland 2. Williams, 9 G. & J. 
(Md.) 365 (1838); Ohio v. Neff, 52 Ohio St. 375, 40 N. E. 720 (1895); Brown v. Hummel, 
6 Pa. 86 (1847); Montpelier v. East Montpelier, 29 Vt. 12 (1856). 

26 “Tf the act of incorporation be a grant of political power, if it create a civil in- 
stitution to be employed in the administration of the government, or if the funds of 
the college be public property . . . the subject is one in which the legislature of the 
State may act according to its own judgment. . . . That there may be an institution 
founded by government, and placed entirely under its immediate control, the officers 
of which would be public officers, amenable exclusively to government, none will 
deny.” Trustees of Dartmouth College ». Woodward, 4 Wheat. (U. S.) 518, 629, 634, 
per Marshall, C. J. See also s. c., 4 Wheat. (U. S.) 668-672, 693, per Story, J. 

In the cases cited in the preceding note, as in the Dartmouth College Case, the in- 
stitution was held not to be public. Cf. Mt. Hope Cemetery v. Boston, 158 Mass. 509, 
33 N. E. 695 (1893); Greenville ». Mason, 53 N. H. 515 (1873); Plymouth v. Jackson, 
15 Pa. 44 (1850). 

If the institution is public, the legislature has control over it. Trustees of University 
of Alabama v. Winston, 5 S. & P. (Ala.) 17 (1833); Lewis v. Gaillard, 61 Fla. 819, 56 
So. 281 (1911). See Moscow Hardware Co. v. Colson, 158 Fed. 199 (C. C. Ida., 1907); 
Estate of Royer, 123 Cal. 614, 56 Pac. 461 (1899); Hathaway v. New Baltimore, 48 Mich. 
251, 12 N. W. 186 (1882); Smith v. Westcott, 17 R. I. 366, 22 Atl. 280 (1891); Lewis 
v. Whittle, 77 Va. 415 (1883); Wambersie v. Orange Humane: Society, 84 Va. 446, 
5 S.E. 25 (1888). See 53 Am. Dec. 470; 29 L. R. A. 378; 45 L. R. A. 675; 35 L. R.A. 
(N. S.) 243. 

26 Furthermore it has been held that the doctrine of the Dartmouth College Case is 
applicable to a charitable trust administered by unincorporated trustees. The con- 
veyance by the donor to the trustees for a charitable purpose is a “contract” which 
cannot be impaired by the legislature. Cary Library ». Bliss, 151 Mass. 364, 25 N. E. 
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consent to changes in the charter, such changes are impossible 
without the consent of the legislature, expressed by a special act 
or a general law. In our law corporate existence is conferred only 
by the legislature, under special acts or general laws; and the ex- 
tent of the corporate powers is determined by the legislature. 
But the legislature once having created a corporation and endowed 
it with certain powers may not solely of its own volition destroy 
the corporation or modify its powers. 

But what if the founder and other benefactors should consent 
to the amendment of the charter? In the Dartmouth College 
Case and in the decisions following it, much is said of what is due 
to the founder and other benefactors. It is said that since they 
gave the property, their wishes must be respected in dealing with 
it. It has been held that they may institute proceedings to pre- 
vent misapplication of the property, to enforce the carrying out of 
the charitable purposes.”’ If the charitable purposes become im- 
possible of accomplishment and there is no room for the applica- 
tion of the cy-prés doctrine, they are perhaps entitled to receive 
back their property, or what remains of it; although the view that 
it should go to the state has some authority and a strong policy 


92 (1890); Crawford v. Nies, 220 Mass. 61, 107 N. E. 382 (1914), 224 Mass. 474, 113 
N. E. 408 (1916). See also Trustees of Dartmouth College v. Woodward, 4 Wheat. 
(U. S.) 518, 697, per Story, J.; Magill ». Brown, Fed. Cas. No. 8952, p. 419 (1833). 
In Cary Library v. Bliss, supra, it was said that the rule in the Dartmouth College 
Case as to charters “is a mere extension of the doctrine which gives a similar effect 
to the written statement of a scheme that is made the foundation of donations to 
unincorporated trustees of a public charity.” 

27 Ervien v. United States, 40 Sup. Ct. Rep. 75 (1919) (land granted by Congress 
to a state upon trust for particular purposes; injunction allowed against threatened 
breach of trust); Garrison v. Little, 75 Ill. App. 402, 417 (1897); Chambers ». Baptist 
Educational Society, 1 B. Mon. (Ky.) 215, 220 (1841); Mills v. Davison, 54 N. J. Eq. 
659, 35 Atl. 1072 (1896); Hascall ». Madison University, 8 Barb. (N. Y.) 174 (1850). 
The Attorney-General is a necessary party. See note 13, supra. The donors are not 
necessary parties. Women’s Christian Association v. Kansas City, 147 Mo. 103, 126, 
48 S. W. 960 (1808). 

The founder of an eleemosynary corporation and his heirs or anyone designated 
by him have authority to act as visitors of the corporation. When a body of trustees 
is incorporated the visitorial power is usually held to be vested in the trustees. The 
visitorial power, however, is a power to enforce but not to modify the purposes for 
which the corporation exists or for which property is given to it. As to this see Philips 
v. Bury, 2 T. R. 346, 352 (1788); Trustees of Dartmouth College v. Woodward, 
4 Wheat. (U. S.) 518, 562, 672; Allen »v. McKean, 1 Sumn. (U.S. C. C.) 276 (1833); 
Sanderson ». White, 18 Pick. (Mass.) 328, 339 (1836); Mackenzie v. Trustees of the 
Presbytery, 67 N. J. Eq. 652, 61 Atl. 1027 (1904). 
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behind it.2* But beyond these they have no rights. They have 
no power to revoke their gifts.2* Nor may they authorize a modi- 
fication of the purposes for which their gifts were made. With 
complete unanimity the courts have held that where property is 
given to a charitable corporation for the purposes declared in its 
charter, the trustees of the corporation may object to a change in 
the charter though authorized by the legislature and consented to 
by the founder and other benefactors. Thus where a town is the 
founder of a school or college, its consent is not sufficient to vali- 
date a statute modifying the charter.*® The result is the same where 
the state itself is the founder and sole benefactor,*! unless the in- 
stitution is in truth a public institution, a governmental agency.” 
In most cases, moreover, it is physically impossible to obtain the 
consent of the donors. Frequently there are so many donors that 
it would be impracticable to obtain the consent of all. Usually 
when the question of amending the charter arises many if not all 
of them are dead; and whatever may be argued as to the effect of 
the consent of the donors themselves, the consent of their heirs or 
executors or next of kin or devises or legatees is of no avail.* 
Finally, a change in the charter of a charitable corporation may 


be desired by the corporation itself. What is the effect of consent 


28 Gray, RULE AGAINST PERPETUITIES, 3 ed., §§ 44-514 (corporations), § 6037 
(trusts). 

29 “The founders of the college, at least those whose contributions were in money, 
have parted with the property bestowed upon it, and their representatives have no 
interest in that property. The donors of land are equally without interest, so long as 
the corporation shall exist. Could they be found, they are unaffected by any altera- 
tion in its constitution.” Trustees of Dartmouth College ». Woodward, 4 Wheat. 
(U. S.) 518, 641 (1819), per Marshall, C. J. See also Langdon v. Plymouth Cong. Soc., 
12 Conn. 113 (1837); Christ Church v. Trustees, 67 Conn. 554, 35 Atl. 552 (1896); 
St. Paul’s Church v. A. G., 164 Mass. 188, 199, 41 N. E. 231 (1895). 

% City of Louisville ». University of Louisville, 15 B. Mon. (Ky.) 642 (1855). 

31 Galveston County v. Tankersley, 39 Tex. 651 (1873); Grammar School »v. Burt, 
11 Vt. 632 (1839); Montpelier ». East Montpelier, 29 Vt. 12 (1856); Grammar School 
v. Bailey, 62 Vt. 467, 20 Atl. 820 (1889). 

In Fletcher v. Peck, 6 Cranch (U. S.), 87 (1810), it was held that the contracts 
clause of the federal Constitution prevents a state from rescinding grants of land pre- 
viously made by it. Cf. New Jersey v. Wilson, 7 Cranch (U. S.), 164 (1812); Terrett 
v. Taylor, 9 Cranch (U. S.), 43 (1815); Pawlet v. Clark, 9 Cranch (U. S.), 292 (1815). 

® See note 25, supra. 

® Trustees of Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518, 642 (1819); 
Cary Library v. Bliss, 151 Mass. 364, 377, 25 N. E. 92 (1890). See also A. G. v. Mar- 
garet and Regius Professors, 1 Vern. 55 (1682). 
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by the corporation expressed by vote of its board of trustees? * 
On this question the Supreme Court of the United States has not 
passed. The state decisions are in conflict.» Those decisions in 
which it is held that no change may be made even with the con- 
sent of the trustees, argue that to allow a change would be a breach 
of faith to the donors. And yet, as we have seen, it is agreed that 
the consent of the donors will not justify changes. Is it not a bit 
absurd to hold that the subsequent wishes of the donors are to 
be entirely disregarded and yet to contend that the expression of 
their wishes at the time they made their gifts are to be treated 
like the laws of the Medes and Persians? ‘‘Under the guise of 


% Informal assent or acquiescence by individual trustees is not effective. Allen 
v. McKean, 1 Sumn. (U. S.) 276 (1833); Board of Education v. Bakewell, 122 Ill. 339, 
10 N. E. 378 (1887); Case of St. Mary’s Church, 7 S. & R. (Pa.) 517 (1822). See Cary 
Library v. Bliss, 151 Mass. 364, 25 N. E. 92 (1890). 

35 In the following cases it was held that the charter of a charitable corporation 
may be amended with the consent of the board of trustees: Pennsylvania College 
Cases, 13 Wall. (U. S.) 190, 218 (1871) (semble); Regents of University of Maryland 
v. Williams, 9 G. & J. (Md.) 365 (1838) (semble); Visitors, etc. of St. John’s College ». 
Purnell, 23 Md. 629 (1865); Jackson v. Walsh, 75 Md. 304, 23 Atl. 778 (1892); Case 
of St. Mary’s Church, 7 S. & R. (Pa.) 517 (1822) (semble); Ex parte The Greenville 
Academies, 7 Rich. Eq. (S. C.) 471 (1854) (semble). See Bryan v. Board of Education, 
151 U.S. 639 (1894); People v. College of California, 38 Cal. 166 (1869); Sage v. Dil- 
lard, 15 B. Mon. (Ky.) 340 (1855); Central University ». Walters’ Exrs., 122 Ky. 65, 
go S. W. 1066 (1906). 

The opposite result was reached in Allen v. McKean, 1 Sumn. (U. S. C. C.) 276 
(1833) (semble); Board of Education v. Bakewell, 122 Ill. 339, 10 N. E. 378 (1887) 
(semble); State v. Adams, 44 Mo. 570 (1869); Thiel College’s Appeal, 216 Pa. 630, 66 
Atl. 83 (1907). And see Cary Library ». Bliss, 151 Mass. 364, 25 N. E. 92 (1890); 
Crawford v. Nies, 220 Mass. 61, 107 N. E. 382 (1914), 224 Mass. 474, 113 N. E. 408 
(1916). But of. Ware v. Fitchburg, 200 Mass. 61, 85 N. E. 951 (1908). 

If land is given to a charitable corporation or to trustees for charitable purposes, 
with a direction that the land shall be forever used for these purposes, it has been held 
that a court of equity (Scott, CAsEs on Trusts, 356), or the legislature as parens 
patriae, may authorize a sale of the lands, when, in view of changing circumstances, 
the ultimate purposes of the donor would be more effectively promoted by their sale 
than by their retention. See Stanley v. Colt, 5 Wall. (U. S.) 119 (1866); Sohier ». 
Trinity Church, 109 Mass. 1 (1871); Van Horne, Petitioner, 18 R. I. 389, 28 Atl. 
341 (1893). And see Trustees Baptist Church ». Laird, 10 Del. Ch. 118, 85 Atl. 1082 
(1913) (conversion not expressly forbidden by donor). But see contra Tharp v. Flem- 
ing, 1 Houst. (Del.) 580 (1858). In Connecticut it is held that owing to the pro- 
visions in the state constitution as to separation of powers, the legislature may not, 
although the courts may, authorize a sale of such property. Bridgeport Public Library 
v. Burroughs Home, 85 Conn. 309, 82 Atl. 582 (1912). As to the power of the legisla- 
ture as parens patriae to authorize the sale of property of persons under a disability, 
such as infants, lunatics, etc., see CooLEY, CONSTITUTIONAL LimiTaTIons, 6 ed., 115; 
16 L. R. A. 251; 8 L. R. A. (N. S.) 62. 
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fulfilling a bequest,” said John Stuart Mill,** “this is making a 
dead man’s intentions for a single day a rule for subsequent cen- 
turies, when we know not whether he himself would have made it 
a rule even for the morrow. . . . No reasonable man, who gave 
his money, when living, for the benefit of the community, would 
have desired that his mode of benefiting the community should be 
adhered to when a better could be found.” It must not be over- 
looked that a too meticulous adherence to the words of the donor 
often means the defeat and not the accomplishment of his ultimate 
purpose. He intended to make his property useful to mankind. 
To render it useless is to defeat his intention. 

Some vain and obstinate donors indeed might prefer to have their 
own way forever, whether that way should ultimately prove bene- 
ficial or not. But why should effect be given to such an unreason- 
able desire? A man is not allowed to control the disposition of 
property for private purposes beyond the period of perpetuities. 
The Rule against Perpetuities is inapplicable to charities only 
because the public interest is supposed to be promoted by the 
creation of charities. The public interest is not promoted by the 
creation of a charity which by the lapse of time ceases to be use- 
ful. The founder of a charity should understand therefore that he 
cannot create a charity which shall be forever exempt from modi- 
fication. This idea is expressed by the Commissioners on Popular 
Education in England, who said: 


“Tt seems, indeed, desirable in the interest of charities in general, and 
of educational charities in particular, that it should be clearly laid down 
as a principle, that the power to create permanent institutions is granted, 
and can be granted, only on the condition implied, if not declared, that 
they be subject to such modifications as every succeeding generation 
shall find requisite.” *” 


It may be suggested that unless donors can rely upon the strict 
observance of all their directions they will be dissuaded from mak- 
ing gifts for charitable purposes. But experience in England shows 
the fact to be otherwise. Charitable gifts were never more com- 
mon in England than in the early days of the Reformation, when the 
fact that Henry VIII had defeated the intentions of many a founder 
of religious institutions was fresh in the minds of every English- 


36 ; DISSERTATIONS, pp. 32, 36. 
37 y REPORT OF COMMISSION ON POPULAR EDUCATION, 1861, p. 477. 
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man. Bequests to the English universities actually increased after 
Parliament had authorized them to depart from the directions of 
their founders and benefactors.** It would seem rather that the 
charitably minded would be discouraged by the sight of charitable 
institutions gradually ceasing to accomplish the high purposes for 
which they were created. 

All this is clearly recognized in the better-reasoned decisions. 
- Institutions must change, and there must be a power to authorize 
changes. In Central University of Kentucky v. Walters’ Executors *® 
the court said: 


“The very nature of the enterprise, on the contrary, looked to im- 
provement. It contemplated, by every reasonable implication, that 
new methods, new people, even new ideas, would be employed, when 
approved by the governing body of the institution. A college means, or 
ought to mean, growth; the elimination of the false; the fostering of the 
true. As it is expected to be perpetual in its service, it must conform to 
the changed condition of each new generation, possessing an elasticity 
of scope and work commensurate with the changing requirements of 
the times which it serves. For the past to bind it to unchangeableness 
would be to prevent growth, applying the treatment to the head that 
the Chinese do to the feet.” 


In the Case of St. Mary’s Church,” Gibson, J., said: “ 


“The power of assenting to amendments must rest somewhere; and 
it can, nowhere, be so conveniently or safely deposited as with the’ 
trustees, under the controlling influence of the congregation, exercised 
through the medium of an election.” 


And referring to the Dartmouth College Case, he said: ® 


“ All that was decided there was, that the college should not undergo 
a violent transformation at the mere will of the Legislature; but it was 
not supposed by anyone, that if the assent of the corporation had been 
procured, the Act of Assembly would have been unconstitutional.” 


In this case it appeared that the corporation (created to hold 
and manage the temporalities of a church) consisted under its 
original charter of eight lay and three clerical trustees, and that at 


38 4 REPORT OF COMMISSION ON PopuULAR EDUCATION, 1861, p. 308. 
39 122 Ky. 65, 83, 90 S. W. 1066 (1906). 

40 7S. & R. (Pa.) 517 (1822). 

© P. 547. 
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a meeting of the board of trustees it was voted (the lay trustees all 
concurring, the clerical trustees dissenting “) to amend the charter 
so that the board should consist of eleven lay trustees. The amend- 
ment was held to be invalid. Tilghman, C. J., said: “ 


“T grant, that if the clergy had consented; if even a majority of the 
clerical trustees had consented, there would be no good objection to the 
alteration. Because, although the charter does not provide for it, yet, 
in the nature of things, it must be supposed that all human institutions 
may in the course of time require alteration. And when the question 
for alteration comes on, there is no rule so convenient as to decide by 
a majority. . . . I agree therefore, that in corporations where there is 
no distinction of classes, a majority of the whole corporation would be 
sufficient. But where there are different classes, the majority of each 
class should consent, before the charter can be altered.” 


This limitation upon the authority of the majority seems sound. 
Similarly, when the acts of the trustees are subject to the super- 
vision and control of another body, e. g., a church conference or 
synod, amendments should be allowed only with the consent of 
the supervising body.* 

Apparently the fear lurking in the hearts of those who would 
compel the observance of the directions of donors in their minutest 
details is that a failure to observe these directions might lead to 
the overthrow of charitable trusts, and ultimately perhaps of the 
institution of private property; that no clear line can be drawn 
between a departure from the letter of the donor’s directions, and- 
confiscation.” It is true that the line is not a clear one, that the 
difference is in the last analysis a difference in degree. That is 
true of practically all differences in the law; in their final analysis 
they are distinctions in degree.” The difference between what is 

4 One of the clerical trustees was improperly excluded from the meeting. This of 


itself was a sufficient ground in the opinion of the court for vitiating the proceedings 
at the meeting. 

“ Page 537. 

45 See Liggett v. Ladd, 17 Ore. 89, 21 Pac. 133 (1888). 

46 “Tf the original trust, in all its requirements, is not obligatory, where shall the 
line be drawn? And what is to hinder a total perversion of the fund? If a change can 
be made so material as one affecting the choice of curators, I can see no limit.” State 
v. Adams, 44 Mo. 570, 580 (1869). See also Brown v. Hummel, 6 Pa. 86, 94-95 (1847). 

47 “T have heard it suggested that the difference is one of degree. I am the last 
man in the world to quarrel with a distinction simply because it is one of degree. 
Most distinctions, in my opinion, are of that sort, and are none the worse for it.” 
Holmes, J., in Haddock ». Haddock, 201 U. S. 562, 631 (1906). 
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reasonable and what is unreasonable, between what is right and 
what is wrong, is often but a distinction in degree. To refuse to 
allow what is reasonable and what is right, because of aversion to 
what is unreasonable and what is wrong, is to deny all progress. 

I would not contend that absolute power should be given to the 
trustees to divert charity funds to any charitable purpose they 
may select. Regularly they have the power and the duty of ad- 
ministering the property for the purposes for which it was given. 
Even where the purposes become impossible of accomplishment, 
they have no authority to proceed to apply the property to any 
other purposes. Such application may in that case be authorized 
by the courts, but may not be made by the trustees without such 
authorization.** I would contend, however, that even if the pre- 
cise purposes for which the property was given are not actually 
impossible of accomplishment, even if changes are not impera- 
tively demanded, yet if the trustees consent to certain changes, 
and the court is of the opinion that such changes are not unreason- 
able in view of the general purposes of the donors and of the changes 
that time has brought to pass, in view, in short, of all the circum- 
stances, the court should authorize such changes.*® I contend, in 
other words, that the consent of the trustees is a most important 
factor in determining what changes are justifiable. The trustees 
are peculiarly fit to determine such questions. They hold and ad- 
minister the property; they and they alone represent both the 
donors and the beneficiaries.*° 

In the case of property held by a charitable corporation, the de- 
sired changes may require an amendment of the corporate charter. 
In that case I would contend that if the trustees consent to an act 

48 Lakatong Lodge v. Franklin Board of Education, 84 N. J. Eq. 112, 92 Atl. 870 

IQI5).- 

= The necessity that will authorize and warrant an order from the court deviat- 
ing from the exact plan as indicated by the will of the donor, need however be only a 
reasonable necessity and not an absolute physical impossibility.” Women’s Chris- 
tian Association v. Kansas City, 147 Mo. 103, 127, 48 S. W. 855 (1898). 

50 “Their [the donors’] descendants may take no interest in the preservation of this 
consideration. But in this respect their descendants are not their representatives. 
They are represented by the corporation. The corporation is the assignee of their 
rights, stands in their place, and distributes their bounty, as they would themselves 
have distributed it, had they been immortal. So with respect to the students who are 
to derive learning from this source. The corporation is a trustee for them also.” 


Trustees of Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518, 642 (1819), per 
Marshall, C. J. 
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of the legislature authorizing such an amendment, the act should 
not be held unconstitutional if it is not so unreasonable as to sub- 
vert the general purposes for which the corporation was founded or 
for which its funds were given. The decision in the Dartmouth 
College Case is not opposed to this view. Counsel for Dartmouth 
College admitted that the act of the legislature would have been 
valid if the trustees of the college had consented to it; the Supreme 
Court placed its decision on the ground of the lack of such consent. 
It is submitted that if the trustees had consented there would 
have been no impairment of the obligation of contracts, no arbi- 
trary taking of property without due process of law or contrary 
to the law of the land, no exercise by the legislature of judicial 
power. 

As a matter of fact the charters of our older colleges have been 
amended over and over again at the request of their trustees.” 
Harvard University is governed by a Board of Overseers selected 
in a manner quite different from that provided for in its original 
charter.” In many of the colleges religious requirements as to 
governing bodies and officers of instruction have been changed. 
Usually no question has been raised as to the validity of these 
changes. Surely they are not all in violation of the Constitution 
of the United States or of the state constitutions. And even when 
such changes have not been made, the requirements have often 
been evaded, particularly requirements as to the beliefs in certain 
religious dogmas; and such evasions have been winked at. It is 
encouraging hypocrisy to say that the requirements may be suc- 
cessfully evaded but cannot be openly changed. 

A few years ago the question of amending the charter of Brown 
University was agitated. This charter requires that there should 
be thirty-six trustees, of whom twenty-two should be Baptists; 
five, Quakers; four, Congregationlists; and five, Episcopalians. A 
committee, composed of three eminent lawyers, Stephen O. Ed- 
wards, Charles E. Hughes, and Everett Colby, reported that an 
amendment of the charter abolishing these religious requirements | 
would probably be held unconstitutional, although consented to 


5t See Frvat Report OF THE COMMITTEE APPOINTED TO CONSIDER POSSIBLE 
CHANGES IN THE CHARTER OF BRowN UNIVERSITY (1910), 55-58. 

5° For the changes which have been made in the charter, see the annual OrricraL 
REGISTER OF HARVARD UNIvERsITY. See also SHIRLEY, THE DARTMOUTH COLLEGE 
CAUSES, 167-174. 
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by the corporation.® It is submitted that such a holding is not. 
demanded by the decision in the Dartmouth College Case, that it 
would be opposed to the weight of authority in the state decisions, 
and that it would eventually create an intolerable situation. Lord 
Eldon’s reactionary views as to the English grammar schools did 
. little harm, for Parliament soon swept away the dam which Lord 
Eldon raised to stem the current of educational reform. But in 
this country there would be no such way of escape. Why put this 
unnecessary strain upon our constitutional guaranties? The evils 
would become more pronounced as generation succeeded genera- 
tion, until finally the courts would be driven to say that the Con- 
stitution does not preclude relief. Sooner or later this view must 
prevail, unless progress is to be stayed by a view which surrenders 
the welfare of the living to the fancied wishes of the dead. 


Austin Wakeman Scott. 
Harvarp LAw SCHOOL. 


53 See FINAL REPORT OF THE COMMITTEE APPOINTED TO CONSIDER POSSIBLE 
CHANGES IN THE CHARTER OF BROWN UNIVERSITY (1910), 36-58. 
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CAPITALIZATION OF PERIODICAL PAYMENTS 
BY GIFT 


A CERTAIN cartoon of 1804 reveals John Bull, rotund, ruddy, 
and perplexed, scratching his head over a long scroll entitled 
“‘A Plain Short and easy description of the Different Clauses in 
the Income Tax,” which shows nothing more than a tangle of 
cross references. Near the upper right-hand corner of the picture 
hovers the younger Pitt, equipped with wings and a harp, in the 
capacity of “Guardian Angell.” The “Angell” radiates good cheer 
and confidence. If Pitt has since 1913 occupied a point of van- 
tage commanding a bird’s-eye view of the United States, he must 
as an expert have extracted vast amusement from this country’s 
frantic efforts to learn in half a dozen years as much about in- 
come taxation as Great Britain has learned in over a hundred. 
The States render our task more difficult by overlaying the 
federal tax, no joke in itself, with a patchwork quilt of local levies 
onincome. We have had plenty of income taxes in the past. They 
began as early as the seventeenth century. But these old-time 
levies were generally failures, and were either wiped off the statute 
books or disregarded in practice. They produced comparatively 
few judicial precedents, and we face the new crop of resolutely en- 
forced, successful income taxes with little knowledge as to the 
manner in which the courts will treat them. Under present con- 
ditions, the analysis of questions relating to taxation is neither 
academic nor dry. . 
THE PROBLEM 


In particular, the differentiation of “statutory” or taxable in- 
come from other kinds of wealth presents an extended field for 
controversy of lively practical importance. Training and view- 
point sometimes lead the enthusiastic tax collector to claim that 
all receipts fromi any source are income. The most signal contra- 


1 See list in KENNAN, INCOME TAXATION, 210 et seg. 
2 Doyle v. Mitchell Brothers Co., 247 U. S. 179 (1918); Southern Pacific Co. ». 
Lowe, 247 U. S. 330, 335 (1918). 
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diction of this claim is found in the well-established rule as to gifts.’ 
Under the English statute, 


“Pure acts of grace and favour, the outcome of goodness of heart, 
perhaps done at times of rejoicing, should not be taxed.” ¢ 


And 


“A voluntary gift, e. g., an allowance by a father to his son, would 
not be assessable.”’® 


A ruling of the Massachusetts commissioner of corporations and 
taxations exempts gifts. Wisconsin seems a little more doubtful, 
if we may judge from a case where an attempt to tax as income an 
‘inheritance of foreign land was given fairly serious consideration, 
receiving its coup de grace through close interpretation of the 
statute rather than through an appeal to general principles.’ This, 
however, is not enough to shake the rule, particularly in view of 


the explicit provision of the federal revenue act that “gross in- 
come” does not include 


“The value of property acquired by gift, bequest, devise, or descent 
(but the income from such property shall be included in gross income).” ® 


3 When gifts are spoken of herein, real gifts are meant, and not so-called gifts or 
bonuses which are actually a kind of compensation for services. The distinction 
sometimes becomes a very fine one. See numerous British cases as to what is and 
what is not taxable income of a clergyman. Blakiston v. Cooper, [1909] A. C. 104, is 
a fair sample. See also U. S. Treas. REGS. 45, arts. 32, 107, 108; Mass. RULES AND 
REGS. 5008, 5014, 5016, 5017, 6032, and 6035. The Massachusetts Rules and Regu- 
lations referred to here and elsewhere are those promulgated in January, 1920, by the 
Commissioner of Corporations and Taxation; the United States Treasury Regulations 
45 were revised as of December 2, 1919, and to the date of writing have not been sub- 
stantially modified with respect to the subject matter of this article. 

4 T, Hattetr Fry on Income Tax, 110. And see Cooke ». Fry, 3 Tax Cas. 335, 
341 (1895); Drummond ». Collins, [1914] 2 K. B. 643. 

5 Murray AND CARTER, GUIDE TO INCOME-TAX PRACTICE, 5 ed., 97. 

6 Mass. RULES AND REGS. 4002. 

7 State ex rel. Brenk v. Widule, 161 Wis. 396, 154 N. W. 606 (1916). 

8 Revenue Act of 1918 (Act Feb. 24, 1919, c. 18, 40 Stat. aT L. 1065), § 213, sub- 
sec. (b), (3). The New York statute is practically identical. N.Y. Laws, 1919, c. 627, 
§ 359-2 (c). In United States v. Oregon-Washington R. & Nav. Co., 251 Fed. 211, 
214 (1918), Ward, C. J., handed down a dissenting opinion in the course of which he 
said: “The Income Tax Laws of 1913, 1916, and 1917 expressly provide that only 
the income of gifts is to be taxed, from which it may be inferred, that but for this 
provision, the gifts themselves would have been taxed as income.” Such may be 
the learned judge’s inference, but it is not mine. These laws give the impression of 
pushing the power of taxation to its limits rather than of voluntarily restricting it. 
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The quoted passage has double significance. It gives statutory 
sanction to a time-honored practice. It also shows that the topic 
of this discussion is by no means contemptibly narrow. Here the 
specific problem paradoxically includes the broader general one, 
for if we are forced to distinguish between the principal and the 
income of a gift, we must formulate and bring to bear rules appli- 
cable to the income tax in its largest aspects. When doing this, it 
will be a help rather than a hindrance to confine the immediate 
application of those rules to narrow and concrete questions. 
_ Even standing alone, the discussion would be well worth while, 
because gifts have acquired undeniable business importance. The 
“science of giving’ receives nowadays the most earnest and pray- 
erful attention. We prescribe the courses in which our estates 
shall flow when we die, and it is increasingly common, not only 
for wealthy persons but also for those more modestly classified as 
well-to-do, to divide much property during life. This tendency 
has two obvious causes. 

First, the “‘cost of dying,” as measured by inheritance and estate 
taxes, has assumed alarming proportions.® 

Second, the punishing federal surtax makes the concentration 
of income very bad business indeed. The easiest way to “spread” 
income is by outright gift of the property from which it springs. 
But expediency has led to the adoption of certain other legal de- 
vices which fall short of such gifts and still depart radically from 
the old-fashioned voluntary allowance to a child or other depend- 
ent. One of these furnishes a convenient thread on which to string 
the present discussion. Suppose we have a wealthy father who for 
one reason or another does not desire to give his dependent daughter 
any large amount of principal. If he sticks to the scheme of doling 
out five hundred or a thousand dollars a year for pin-money, there 
is no doubt that the daughter will escape income tax, but an equal 
certainty that the father will gain nothing except the warmth of 
her gratitude. He would like the right to make a deduction from 
his gross income. He therefore gives her a ten- or twenty-thousand 
dollar promissory note bearing five per cent interest. She makes 
no promises about not calling for the principal, yet considerations 


® 4 Mass. L. Quart. (No. 3), 157 and 5 id. (No. 2), 107 contain discussion of the 
tax on gifts in contemplation of death. It is doubtful whether this tax can or should 
be made to cover any large fraction of the class of gifts inter vivos. 
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of policy are almost certain to prevent her from doing so against 
her father’s wishes. The father is entitled to claim tax deductions 
on account of his interest payments. Waiving any question of 
personal exemption, the daughter is now in receipt of a taxable 
income. It is better, though, for her to pay tax at a low rate than 
for her father to pay at a high rate. Between them, they economize 
by making each dollar go further. Still, both parties would be 
pleased by a refinement of this plan, under which the donor re- 
mained tax free and the donee had fuller advantage of the rule 
exempting gifts. ; 

Undoubtedly such refinements will be, or are being, attempted. 
What form can they take, and how far are they likely to succeed? 


II 
. SINGLE PAYMENTS 


For the sake of thorough analysis we should examine a gift of 
income involving only a single payment before proceeding to the 
complications introduced by periodicity of payment. 

.-Suppose that our donor — and for convenience let us call him 
~D — owns on January 1, 1920, a thousand-dollar six per cent bond, 
originally bought by him at par. - Attached to the bond is one 
bearer coupon for sixty dollars. Both bond and coupon are paya- 
ble December 31, 1920. There is no doubt as to the solvency of 
the obligor. The market rate of interest is and remains six per 
cent. D tears off the coupon on New Year’s day and gives it to 
our recipient, whom we will call R. In due course D receives his 
thousand dollars and R receives sixty dollars when he cashes the 
coupon. Where and how deep can income tax strike? 

Take R first. Must he in 1921 return for tax the whole sixty 
dollars; or none of it; or the amount by which the coupon appre- 
ciated during his ownership? Of these three positions, the first 
seems unsound. The argument to sustain it is that the exemption 
of gifts applies only to things in possession, not to choses in action; 
that the paper and ink of which the coupon was made cannot be 
taxed, but that the promised payment giving it real value is fully 
assessable. The difficulty with this in the particular case is that 
we are discussing a chose in action which has been thoroughly 
“chattelized.” People buy and sell and variously deal with cou- 
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pons every day. Coupons are considered an embodiment, not a 
mere symbol, of value. But the same argument can be put much 
more broadly. It is a far cry indeed to the time when a promise to 
pay money, even if not embodied in a specialty, was deemed a per- 
sonal, unmarketable right. The all-pervading promissory char- 
acteristics of modern business have compelled acceptance of the 
view that such legally enforceable promises are merchantable 
property. It would be flouting everyday commercial practice to 
hold that the exemption does not include this kind of property. 

The second position, which presents the rosiest countenance to 
the taxpayer, is at least arguable. It must be admitted that while 
the coupon was part of the parent bond it had no independent 
commercial identity or capital value; but it can be asserted con- 
sistently with this admission that severance of the coupon accom- 
plished its emancipation and set it up in independent business with 
a capital status and value of its own.!® Aécession to this value 
caused by approach of the day when the bond interest is payable 
means simply more capital, and not income at all. Some juris- 
dictions have held that such accession of value, even when trans- 
lated into money by sale, is not taxable income unless it arises in 
the regular course of the recipient’s business.“ But this line of 
reasoning suggests an embarrassment. Suppose D follows up his 
gift of the coupon a day or two later by giving R the scalped bond 
also. Unless the taxing authorities can prove that the two acts 
were preconceived as parts of a scheme to cheat the public revenues 
by pretending to split a single gift, it would seem that R owes no 
tax even after realizing on both coupon and bond. Yet we know 
that he would have been taxable for the full value of the former if 
it and the bond had been given him still joined together. 

On the whole, the third position appears soundest. It is in ac- 
cord with the tendency manifested under recent American income- 
tax acts to assess increases of capital value. Whatever the general 
merits of that practice, its application here hardly produces an 
unjust result. For an analogy, consider the case of a discounted 


10 A good instance of the half-dependent, half-independent nature of coupons is 
found in Kenosha v. Lamson, 9 Wall. (U. S.) 477 (1870); s. c., annotated, 19 L. Ed. 
725. 

1 See British text-writers and numerous British cases. For instance, Tebrau 
(Johore) Rubber Syndicate, Ltd. v. Farmer, 5 Tax. Cas. 658 (1910); s. c., 47 Sc. L. R. 
816 (1910). 
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promissory note. The amount of the discount is held to be in- 
come.” Any other holding would permit wholesale avoidance of 
Accepting the third position, we can under the hypothetical 
facts calculate R’s tax in advance: 


Present value of coupon when received X 1.06 = $60 
Present value of coupon when received = $56.60 + 
Income received when coupon cashed = $3.40 — 


Turn now to D. The gift itself brought him no material gain. 
Back of any donation may lie a feeling of duty or of family affec- 
tion, or the tremendous spiritual significance of the widow’s mite 
and Sir Launfal’s bowl of cold water. These things are beyond 
temporal taxation. But D ultimately exchanges his bond for its 
face value in cash. The natural view would be that this exactly 
balances his original investment and produces no taxable income. 
Still, an astute tax collector may incline to argue the point. One 
proposition which the collector will not urge is that D’s original 
thousand-dollar investment flowed all through the bond and the 
coupons and sought a common level, as water does in a lake; that 
whenever D cashed a coupon he received in exchange a payment 
representing some income and some principal; that therefore the 
final payment on redemption of the bond contained a certain amount 
of income. The government disables itself to make this claim by 
taxing all the interest as fast as it comes in, thus asserting that 
every cent paid against coupons is income and the last thousand 
dollars only is repayment of principal. 

A similar but somewhat stronger argument is that the coupon 
was capitalized in D’s own hands during the act of gift, and sucked 
fifty-six dollars and sixty cents worth of capital out of the bond 
while it was being torn off. Thus the bond, apparently calling for 
a payment of principal only, really came to call for a mixed pay- 
ment of which an indistinguishable fraction worth fifty-six dollars 
and sixty cents was income and taxable as such. But Hartman v. 
Greenhow,® which lawyers will remember as one of the landmarks 

along the weary road trodden by Virginia’s creditors after the 

Civil War, seems likely to block this contention. 


2 U.S. Treas. Recs. 45, art. 34; Mass. RuLes AND REGS. 2006, 2007. 
U. S. 672 (1881). 
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There the Commonwealth of Virginia had issued bonds, agree- 
ing that the coupons should be receivable at face value in payment 
of taxes. After the issue, a law was passed providing for taxation 
of the bonds and deduction of the tax from interest payments. 
The plaintiff, owning coupons cut from bonds belonging to a stranger 
to the litigation, presented his coupons in payment of some state 
tax. The defendant, a collector of state taxes, refused to receive 
them without making the deduction which the tax law purported 
to authorize. The plaintiff applied for mandamus. A divided 
court denied the application. On error the United States Supreme 
Court, one justice dissenting, reversed this ruling. The decision 
went only upon the ground that Virginia had tried to impair the 
' obligation of contract. But any State which tumbles into that 
bramble bush will find that 


“There’s a great text in Galatians 
Once you trip on it, entails 

Twenty-nine distinct damnations 
One sure, if another fails.’’ 


Constitutional prohibitions fairly focus on acts of this kind. Thus 
the following passage from the majority opinion: 


“Here, also, the coupons held by the petitioner were distinct contracts 
imposing separate obligations upon the state. He was not the owner 
of the bonds to which they had been originally attached. In his hands 
they were as free and discharged from all liability on those bonds as 
though they had never been connected with them. And surely it is not 
necessary to argue that an act which requires the holder of one contract 
to pay the taxes levied upon another contract held by a stranger can- 
not be sustained. Such an act is not a legitimate exercise of the taxing 
power: it undertakes to impose upon one the burden which should fall, 
if at all, upon another.” “ 


These words are trumpet-tongued with the deep damnation of the 
Fourteenth Amendment. They voice an absolute prohibition with- 
out hint of compromise by apportioning the tax. If it was wrong 
to assess Hartman for taxes on account of principal, it would seem 
equally wrong to assess D for taxes relating to interest which he 
has in the plainest way turned over to R. 7 


14 to2 U. S. 684-685. And see New York, etc. R. R. v. Pennsylvania, 153 U. S. 
628, 645-648 (1894). 
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It may be suggested that payment to D’s nominee is the same 
as payment to D himself. Take, for example, Rensselaer & S. R. Co. 
v. Irwin.’ Here the X railroad had leased its line practically in 
perpetuity to the Y railroad, the latter covenanting to pay four 
per cent semiannual dividends directly to the former’s stock- . 
holders. Although the dividend money never came into the pos- 
session of the lessor company, it was held under the act of 1913 to 
constitute taxable income of the lessor. 

But this is very different from the hypothetical case under con- 
sideration. X owed its stockholders a duty to use its assets for 
their financial benefit. Every time Y paid and the stockholders 
accepted a dividend, X’s obligation was for the moment satisfied. 
Potential causes of action against X were extinguished. An or- 
derly, prearranged series of such extinguishments is just as much 
income as an orderly, prearranged series of cash payments. Our 
friend D differs from X because D’s generosity brings him noth- 
ing in any form having a material value. 

If the conclusions stated or indicated up to this point are cor- 
rect, it appears that a single instalment of future income can be 
severed from its capital source and given away in such manner as 
to free the donor from all income tax in respect thereof, and at 
the same time subject the donee to only a very moderate tax. 


Til 
PERIODICAL PAYMENTS 


Can periodical payments be capitalized in the same manner? 
Putting aside legal rules, undoubted persuasiveness lies in the claim 
that all periodical receipts, as distinguished from isolated single 
receipts, are income. It is hard to say in a word why this is so, 
but the reason will be brought out as we go along. The taxpayer 
counters the claim by saying that at most it expresses a presump- 
tion, rebuttable on proof that any particular series of receipts under 
consideration has the effect of exhausting the recipient’s capital. 

8 239 Fed. 739 (1917); S. c., afd. C. C. A., 249 Fed. 726 (1918). The statement 
of facts by the majority of the upper court is not clear. It half gives the impression 
that X was also taxed upon amounts which Y paid directly to X’s bondholders as 
interest on their investment. Such action would of course make a ridiculous circle, 
for X by applying this additional income to the payment of interest gets a claim of 
deduction exactly offsetting these receipts. 
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But the law does not march entirely in step with either of these 
propositions. We know well enough that receipts produced from 
such a wasting subject matter as a mine may be income.” To take 
the other side, no one would have the temerity to claim that a 
legacy becomes income simply because it is payable by instalments, 
half at the end of the first and half at the end of the second year 
after the testator’s death.!” Between these instances lies a wide 
stretch of debatable territory. In mapping this out, it will be well 
to deal first with the British and then with the American law. 


- (a) The British Law 


Parliament’s legislative power is so nearly unrestrained that the 
principal question with respect to the scope of British tax laws is 
one of intrepretation. Since 1842 at least the form of the income- 
tax statutes has been such as to give even interpretation little 
play in designating the property on which these laws operate. Not 
satisfied with any general phrase like “net income,” the various 
“schedules” refer to specific things such as “annual value” of 
lands, “gains,” “profits,” “annuities,” “yearly interest” of money, 
and “annual payments.” However, English judges and jurists 
employ their sound common-law training to prevent harsh or un- 
just construction of statutes. A very interesting series of cases 
distinguish from the thing taxable as an “annuity” certain other 
_ things closely resembling it and sometimes loosely called annui- 
ties themselves. 

The series opened in 1858 with Foley v. Fletcher,® where it was 
alleged that the plaintiff had sold mining property at a named 
price to the defendants, who promised to pay the price in semi- 
annual instalments running over some thirty years. When the 
defendants began deducting income tax from the periodical pay- 
ments, the plaintiff sued and was met by a plea setting forth the 
purpose of the deductions. The case came up on demurrer to this 
plea. The court had to and did admit that annuities were expressly 
taxable, but felt strongly that Parliament had not intended to 


16 Stevens v. Hudson’s Bay Co., ror L. T. (N. S.) 96, 97 (1909); and several cases 
in the United States Supreme Court, of which Von Baumbach »v. Sargent Land Co., 
242 U.S. 503, 520, 524 (1917), is typical. 

1” This illustration given in Foley v. Fletcher, 3 H. & N. 769, 785 (1858). 

18 Tbid., 769. 
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levy an assessment on capital. Being of opinion that the instal- 
ments in question were capital, the judges addressed themselves 
to formulating a definition of “annuity” through the meshes of 
which payments under this contract could squirm their way to 
exemption. The task was not easy. Pollock, C. B., said: 


“this is not a contract to pay an annuity, but to pay a principal sum of 
money, and the court can only carry into effect the language of the 
act.” 19 


And Baron Watson added: 
“an annuity means where an income is purchased with a sum of money, 


and the capital has gone and has ceased to exist, the principal having 
been converted into an annuity.” ”° 


That is, the parties showed they had in mind the payment of a 
definitely specified principal sum. Seemingly the plaintiff, far 
from treating as expendable income the periodical payments, 
would heap them up to replace the capital asset for which they were 
the equivalent. So the plaintiff had judgment. 

The point was clinched about half a century later by Secretary 
of State in Council for India v. Scoble," which went to the House of 
Lords. The facts were approximately parallel to Foley v. Fleicher 
except that the series of instalments was called an “annuity” by 
the contract of purchase and each instalment was defined as in- 
cluding (1) a part payment of principal and (2) interest on unpaid 
principal. The holding was that no tax could be exacted with re- 
spect to that part of each payment designated as (1). 

About two years afterwards an unsuccessful attempt was made 
to distinguish a third case of the same general nature on the grounds 
that the total price to be paid was not clearly ascertained, and that 
the plaintiff had gone out of its way to expedite the exchange of 
its capital asset (a railway) for a series of periodical payments.” 

19 Foley v. Fletcher, 3 H. & N. 779. 

20 Ibid., 784-785. 

1 [1902] 2 K. B. 413, [1903] 1 K. B. 494, [1903] A. C. 299. Commenting editorially 
on the case, the Law QUARTERLY REVIEW said, “It lays down, or rather reaffirms, a 
clear and intelligible principle.” 19 L. Quart. REv. 255, 256. 

2 East Indian Railway Co. v. Secretary of State in Council for India, [1905] 
2 K. B. 413; argument of counsel better reported in 21 T. L.R. 606. Endeavors to 
press the exemption beyond cases of this type have not been crowned with success. 


Delage v. Nugget Polish Co., Ltd., 92 L. T. (N. s.) 682, and 21 T. L. R. 454 (1905), 
annual payments for use of secret process; Chadwick »v. Pearl Life Insurance Co., 
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Mr. Walter Strachan has written several articles for the Law 
QUARTERLY REviEW,” in the course of which he comments upon 
and explains the British decisions just noted. What he says is 
worth careful consideration. For a non-judicial definition of in- 
come he turns to an American, Professor Irving Fisher: 


(a) Capital is a FUND, (b) Income is a FLOW. A fund of property 
existing at an instant of time is called capital. A flow of services rendered 
by that capital, for instance, by the payment of money from it, or any other 
benefit rendered by a fund of capital in relation to such fund through a period 
of time, is called income.” * 


The definition draws no distinction at all between the flow pro- 
ceeding from a jug of known and limited capacity and the flow 
from a hydrant connected with the city water works. So Mr. 
Strachan justifies the taxation of a terminable annuity because it 
is a flow, although consisting “only of a single jet.” * 

But the English courts clearly do not subscribe to this interpre- 
tation of Professor Fisher’s definition. They have decided that 
some payments which flow from and exhaust capital funds are 
themselves capital, not taxable income. They must treat the 
jug and the hydrant alike so long as. the former is the old oaken 


[r905] 2 K. B. 507, annual payments in return for assignment of lessees’ interest in 
real property; Jones v. Inland Revenue Commissioners, [1920] 1 K. B. 711, 89 L. J. 
(K. B.) 129, variation of Delage case. Compare Oswald v. Kirkcaldy Corporation, 
[r919] S. C. (Scotland), 147. These cases suggest numerous interesting lines of in- 
quiry which diverge too far from that followed by the text to be pursued here. 

% “The Differentiation of Capital and Income,” 18 L. Quart. REv. 274; “Capital 
and Income under the Income Tax Acts,” 29 id., 163; “Income Tax in Relation to 
Annuities,” 33 id., 172. 

* Copied from 29 L. Quart. Rev. at page 170. Previously given with immaterial 
variations in punctuation, 26 id., 4o. : 

25 29 L. Quart. REv. at page17o. Parliament in the middle of the nineteenth cen- 
tury probably was not so philosophical. When the modern income-tax acts came in, 
the most common sort of annuity in England was the government consols. These were 
perpetual, unless the government saw fit to redeem them. Under either contingency 
no question of a wasting corpus arose. As indicating their financial importance, we 
find in Wrxticn’s PopuLar TABLES, 4 ed. (1859), beginning at page 88, a five-page 
tabulation showing the price of three per cent “consolidated annuities” for every 
year from 1731 to 1858; also the average rate of return on these securities; and in 
addition a running table of historical events which bore upon the price of the annui- 
ties. May not these public securities have filled Parliament’s vision almost to the 
exclusion of the very different terminable annuity? An interesting historical sum- 
mary bearing upon this point is available in Appendix 7 (j) to the first instalment of 
the minutes of evidence before the Royal Commission on the Income Tax (1919- 
1920). 
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bucket or some equally time-honored container which Parliament 
knew and named in its act. When a plaintiff appears with a new- 
fangled non-refillable bottle, he is given a careful hearing and 
sometimes gets back his taxes. “Statutory” income is by no 
means identical with economic income. Mr. Strachan puts the 
idea gracefully: 

_ “Economics is a relentless logical science; Law tempers logic with 
justice and equity, ‘Right and wrong, between whose endless jar justice 
resides.’ It may be logical, but it would be unjust to regard purchase- 
money, or building-society instalments in repayments of a capital ad- 
vance, as income taxable under the Income Tax Acts, and thus the law 
stands.” %6 


He then presses the point of intention. The man who buys a 
terminable annuity intends it to be and treats it as an income 
stream; the owner or creditor who sells a railway or lends money 
with provisions for instalment payment normally means to retain 
at least part of each instalment as a capital fund. Plainly this 
argument of intention must not be allowed to run wild, or the sav- 
ing, canny Scots of Edinburgh would pay little income tax, but it 
is useful within proper bounds.”’ 

If Secretary of State v. Scoble had arisen under our own federal 
income tax act, immediate inquiry would have been directed to 
the original cost of the railway or its value on the date when the 
tax became effective. Congress and our treasury officials believe 
that appreciation of capital assets, when realized by sale, is taxable 
income. The British, on the contrary, say that such an accession 
is not income unless it accrues to the taxpayer in the regular course 
of his business. The owners of mines or railways are in business to 
operate their properties, not to sell them, and profit on such a sale 
would probably strike a British court as pure capital gain. 

This phase of the discussion seems to have led us far afield from 
D and R. But the significance of the cases is in their hint that if 
Parliament had not from the first taxed annuities by name, the. 

26 29 L. Quart. REv. 171. 

27 On the matter of intention, I refer again to WitticH’s PopuLar TABLES and 
find, commencing on page 39, a two-page table indicating how much per annum, at 
several different rates of interest, must be subtracted from the annual payments 
under a lease, estate, or annuity for a given number of years certain in order to re- 


place the purchase-money or capital. Clearly there are two sides to the intention 
argument. 
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judges might have insisted upon dissecting these wasting invest- 
ments and have dealt with some part thereof as principal. Black- 


' stone, writing about usury well before the birth of the modern 


British income tax, recognized payments under life annuities as 
containing (a) instalments of principal, (b) legal interest, and 
(c) “additional compensation for the extraordinary hazard”’ due to 
the uncertainty of human life."* Much more recently there has 
been in England lively discussion concerning the injustice of tax- 
ing the whole of an annuity payment. In part this discussion was 
sidetracked by the proposition that it would be unfair to change 
the tax laws because many existing contracts had been made with 
the taxation of annuities allowed for by the parties.*® English 
courts turn a tolerably indulgent ear to the pleas of those receiv- 
ing annuity-like payments arising in novel manners. To bring 
this down to the very case of our donor and recipient, suppose D 
in England tore a dozen successive coupons off a bond and gave 
them to R. The latter’s lawyers would very likely not be laughed 
at if they claimed that up to the value of the coupons at the time 
of gift, any receipts from them remained capital, despite the fact 
that these receipts came to R in a stream flowing through several 
years. 


(b) The American Law 


For reasons which will soon appear, it is now necessary to sub- 
divide the discussion as follows: 

(1) Terminable Annuities. By annuity I mean the strict annuity, 
which Coke defines as a 


“yearly payment of a certaine summe of money, granted to another in 
fee for life or yeares, charging the person of the grantor onely.”’ *° 


(2) Terminable Rights to the Income of Property held in Trust. 1 
purposely avoid considering the taxability of receipts derived from 
property to which the recipient has a terminable legal title and 


‘right of possession. This line of discussion would too greatly ex- 


pand the present article. 
(3) Terminable Charges upon Property. It is assumed that the 


28 Bi. Comm., bk. II, p. 461. 

29 MURRAY AND CARTER, GUIDE TO INCOME-TAX PROCEDURE, 5 ed., 265. See 
also the last reference in note 25, supra. 

30 Co. Litt. 144 b. 
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property is in the possession of some person other than the in- 
dividual entitled to the benefit of the charge. 


(1) Terminable Annuities 


From what has already happened, it seems safe to say that the 
United States will shelter a score of assorted income-tax systems 
before many years pass. Without wandering too far among the 
mazes of local law, we may, for the sake of contrast if for no other 
reason, examine the practical application of the present federal 
and Massachusetts statutes in respect of annuities. Almost the 
only point of similarity between the two acts is that each was made 
practicable by a constitutional amendment. The federal law 
imposes a general tax upon income at progressive rates; Massa- 
chusetts imposes three or four different special taxes at rates non- 
progressive but varying according to the income sources, and 
leaves much income altogether untaxed.*! Looking beyond mere 
differences in the statutes themselves, we find them standing against 
wholly different historical backgrounds. For many years before 
1913 the federal government had lived principally on the proceeds 
of highly indirect taxes. Hence the United States income levies 
have blazed their own trails. But Massachusetts has since the 
seventeenth century operated a direct general property tax, im- 
portant parts of which survive side by side with the new income 
tax substituted for certain sections of the older law. The sturdy 
veteran is sure to influence, and not unlikely to overshadow, the 
young shoot grafted upon it. 

Few or no federal cases deal squarely with the taxability of 
annuities as income. There are some analogous decisions about 
mines and the like, but it is unlikely that these would be deemed 
entirely decisive of the annuity question. 

Does “‘income”’ as used in the Sixteenth Amendment include the 
entire receipts from an annuity? Since the definition of the term 

31 Mass. GEN. Acts, 1916, c. 269, taxes only income received by residents. In- 
come from stocks, bonds, notes, money at interest, and the like, is taxed at six per 
cent; income from annuities at one and one-half per cent; income from professions and 
businesses at one and one-half per cent; and net gains from sales and purchases of 
intangible personalty at three per cent. The rates have been increased, largely be- 
cause of war expenses. There are numerous exceptions and deductions not here 


material. Massachusetts has a very complicated and entirely distinct corporate 
income tax. 
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must come not only from etymological derivation but from “the 
implicit assumptions of its [the word’s] use in common speech,” * 
the English practice at the time of the amendment’s adoption is 
germane. No doubt many members of Congress and of our state 
legislatures knew that England taxed annuities as income and had 
done so for at least seventy years. But it is equally just to assume 
that they knew of the doubts about and protests against this 
action and of the fact that one reason given for its continuance 

as “let well enough alone.” Having regard for all these facts, 
the legislators by mere failure to define “income” as used in the 
amendment can hardly have meant to incorporate the somewhat 
peculiar British usages. Actual practice supports this view. The 
treasury and the federal courts have broken with English tradi- 
tions, notably in the taxation of casual capital profits. 

In 1913 it would have been useless to turn to America herself 
for any general “implicit assumption” respecting the taxability 
of annuities as “income.” Certain states had settled opinions 
based on the application of local tax statutes, but the country at 
large had been too little concerned with this kind of problem to 
possess a real national opinion as to its proper solution. | 

The existing federal law on its face is an illogical compromise. 
“Gross income” does not include the amount received by an an- 
nuitant “‘as a return of premium or premiums paid by him” under 
an annuity contract. The revenue officials obviously must re- 
frain from taxing receipts under annuities purchased with the 
annuitants’ own money until the aggregate of such receipts ex- 
ceeds the aggregate premiums or consideration paid.» But they 
might have held a donated annuity fully taxable. Such holding 
seemed to be indicated by a ruling with respect to testamentary 
charges.% A later, although less authoritative, statement is to 


® See opinion by Learned Hand, D. J., in United States v. Oregon-Washington R. 
& Nav. Co., 251 Fed. 211, 212-213 (1918). 

% And the federal income-tax authorities at least do not tax a man on the annual 
value of a house owned by him and occupied as his residence. See Brushaber v. Union 
Pacific Railroad Co., 240 U. S. 1, 23 (1916). The British law does impose this kind of 
tax. Hatiett Fry on INcomE Tax, 61. 

* Revenue Act of 1918, 40 Stat. AT L. 1065, § 213, sub.-sec. (b), (2). 

35 U. S. Treas. REGS. 45, arts. 47, 72. 

86 “An annuity charged upon devised land is income iti to the annuitant, 
whether paid by the devisee out of the rents of the land or from other sources.” U.S, 
TREAS. REGS. 45, art. 47. 
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the effect that an annuity purchased for R by D is not taxable 
until the payments thereunder equal the amount paid or set aside 
to purchase or establish the annuity. Income Tax Ruling No. 289. 
Quere whether this extends to testamentary annuities. It ought 
to, in logic and common sense. For if D by will gives R an an- 
nuity, the latter may demand payment of the present capital 
value in a lump.*” Doing this, R could make and pay for his own 
annuity bargain with an insurance company. Possibly, under the 
law of some jurisdictions, a capable draftsman would be able to 
concoct a will preventing such action, much as ordinary restraints 
on anticipation are contrived. But this should make no difference. 
Every one of the cases suggested presents substantially the same 
problem of wasting capital. 

It is worth noting in this connection that the Scoble case is prob- 
ably sound federal law. The treasury has issued several rulings 
which recognize the existence of principal in periodical payments 
on instalment purchases.*® 

Now for Massachusetts. Here the income-tax statute specifi- 
cally designates the “income of annuities” as assessable.*® But this 
begs the question beautifully. It is our immediate problem to 
find what zs the income of an annuity. We encounter forthwith a 
long sweep of historical background. In the old days Massachu- 
setts tax acts were passed annually or at least with considerable 
frequency. They fell into conventional form, each following its 
predecessor closely in the designation of taxable property. Eighty- 
odd years ago the case of Swett v. Boston*® decided that a testamen- 
tary annuitant was not taxable under one of these acts providing 
for the assessment of the “capital or principal sum” of a trust 
fund. While this case was pending, its probable outcome was 
foreseen, although the legislature at least missed the point that a 
true annuity does not issue from any defined fund of capital. Late 


37 Parker v. Cobe, 208 Mass. 260, 94 N. E. 476 (1911); Matter of Cole, 219 N. Y. 
435, 438, 114 N. E. 785 (1916); In re Robbins (Robbins v. Legge), [1907] 2 Ch. 8. 

88 U. S. Treas. REGS. 45, arts. 42, 44, 45. 

39 Mass. Gen. Acts, 1916, c. 269, § 5 (a). 

40 18 Pick. (Mass.) 123 (1836). Compare the extraordinary case of Kennard ». 
Manchester, 68 N. H. 61, 36 Atl. 553 (1894), where grasping assessors, having taxed 
certain land to the tenant under a fifty-year lease, tried to tax the rent by capitalizing 
it at eight per cent and thus assessing the lessor for $100,000 “money on hand, at in- 
terest, or on deposit.” ; 
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in 1835 the Revised Statutes were passed, continuing an old levy 
on professional and business incomes and adding thereto a new one 
on the 


“... income... from an annuity, unless the capital of such an- 
nuity shall be taxed in this state.” # 


The wording of this section changed only slightly down to 1916, 
when the modern income tax appeared. 
— It will be noted that this provision of the old general property 
tax also begged the question at issue, for it.was laid on the “ 
come” of annuities without any specification as to what that in- 
come was. The practice was to tax the whole of every receipt. 
There is a curious lack of reported cases about the assessment of 
annuities under the general property levy. Only rarely and casually 
have the courts referred to this particular part of the statute. The 
truth is that while there may have been a theoretical practice of 
taxing every payment in full, it came to be a practice actually 
more honored in the breach than in the observance. Mr. Henry 
H. Bond, former income tax deputy, speaking of the old tax on 
professional and business income, — it was, by the way, far from 
oppressive, — says it “had become little more than a tax in theory, 
yielding but little revenue, enforced against few taxable persons;” 
and he tars the associated annuity tax with the same brush.® 

If the Massachusetts courts had ever been pushed to the wall, 
there is no reason to doubt that they could have held the former 
levy on annuities to be a valid property tax; could have said that 
when it spoke of income it meant money at rest in the pocket of the 
annuitant and not income flowing from obligor to obligee.* Lor- 
ing v. Beverly “ is an analogous case. Here a trustee on tax day 
had in bank money received as dividends on non-taxable stock. 
The deposit was assessed as property. In sustaining the assess- 
ment, the court distinguished income from property taxes by 
saying that the latter impinge on property upon the tax day; the 
former cover “all property received as income during the tax 
year.” This is inaccurate. The Massachusetts judges even now 
call their income levy a “property tax” and in the case of income 


41 Mass. Rev. Srat., c. 7, § 4; compare the Commrs. REP., c. 7, § 4. 

PROCEEDINGS NATIONAL TAX ASSOCIATION, 1917, 92-93. 

# Opinion of the Justices, 220 Mass. 613, 618, 624, 108 N. E. 570 (1915). 
“ 222 Mass. 331, 110 N. E. 974 (1916). 
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from investments are undecided as to whether the tax is imposed 
on the principal of the investments or on the income as received. 
If a state wishes, it can have a tax day every week,* or even a sort 
of continuous “blue Monday.” *’ The real question is whether 
income is taxed as a flow or as a thing. Granted that an annuity 
is taxed as a thing, and granted also that the legislature has un- 
doubted power to tax all property, whether income or capital, 
within its jurisdiction, misdescription of the mixed fund as “in- 
come” alone is not fatal or even serious. All that has to be 
decided is that the legislature duly expressed the intention ‘ what- 
ever it is, it is taxed.” The history of events in 1835 reveals be- 
yond a reasonable doubt the existence and expression of such an 
intention. 

- It follows that the long-continued Massachusetts description 
of receipts from annuities as pure income need not be given much 
weight. More than that, the Massachusetts legislature has ex- 
pressly recognized and taken advantage of the fact that annuities 
have a capital value. Move the much-travelled D and R to Bos- 
ton, let D die, and let him leave a testamentary annuity to R. 
Can the state consistently capitalize that gift for the purpose of 
exacting legacy tax — which it does “* — and then claim that for 


the purpose of the income tax there is no capital value? Any at- 
tempt to justify this on the ground that the taxes are “‘of a different 
nature” is wide open to demurrer.*® True, but what of it? Free- 
dom from income tax is not claimed because succession duty has 
been paid, but because when calculating the amount of this duty 


45 Maguire v. Tax Commissioner, 230 Mass. 503, 512, 120 N. E. 162 (1918). 

46 Commonwealth v. Brown, 91 Va. 762, 21 S. E. 357 (1895). 

47 Opinion of the Justices, 77 N. H. 611, 615, 93 Atl. 311 (1915). 

48 Mass. Acts, 1909, c. 490, pt. IV, § 6. Wisconsin exempted from income tax 
“all inheritances . . . which are subject to and have complied with the inheritance 
tax laws of this state.” A testamentary annuitant whose annuity had been capital- 
ized and assessed for inheritance tax claimed that the installments were not taxable 
income. Held, that the contention was sound. State ex rel. Kempsmith 2. Widule, 
161 Wis. 389, 392, 154 N. W. 695 (1915). But the trust income out of which the 
annuity was paid was taxable to the trustees. State ex rel. Hickox v. Widule, 166 
Wis. 113, 163 N. W. 648.(1917). In the second case the court split hopelessly, and 
some justices wished to retract the first decision. Compare the ruling under the 
federal income tax of the Civil War days. SELIGMAN ON THE INCOME Tax (ed. 
1914), 470. 

49 Part of the court in State ex rel. Hickox v. Widule, 166 Wis. 113, 123, 163 N. W. 
648 (1917), thought such justification good. 
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the government has advanced and relied on the notion that the 
string of future payments can be capitalized in the present. A 
more truly logical way out of the dilemma lies in asserting that so 
applied a succession tax is nothing more than a sort of supplemental, 
anticipatory income tax. This line of argument has been familiar 
_ in England since 1853, when Gladstone suggested that the death 
duties effected a differentiation of income tax rates in favor of 
earned income. It would be more of a novelty in the United 
States. 

But notwithstanding all this, one can scarcely doubt that if the 
present application of the Massachusetts income tax to annuities 
were challenged, the government would be victorious. For one 
thing, the challenger would not cut a very appealing figure. The 
rate of tax on a pure annuity is less than one-quarter the rate of 
tax on income from most intangible property.*® Besides, tax acts 
survive an extraordinary number of logical blows. Here the 
judges would say that the definition of “income” in the amend- 
ment to the Massachusetts constitution depended far less on dic- 
tionaries, logic, and economics than on established fiscal usages.*! 
What matter that the law of 1836 had broken down? It stood on 
the books for more than three-quarters of a century. Every lawyer, 
most of the legislators, and a goodly proportion of the voters knew 
about it. They must have meant to include in their amendment 
the kind of thing which had for so long been called income. 

Thus the status of annuities under the federal revenue act is 
uncertain; under the Massachusetts law they have little chance of 
escape. But under both laws it is probable that many periodical 
payments will be split into income and principal and only par- 
tially taxed, or even called pure principal and not taxed at all. It 
would be dangerous to say that we shall swing further than the 
British in this direction, for the situation here is complicated by 
our habit of taxing accessions to capital value. Still R with his 
dozen gift coupons severed from the bond could make a lively and 
hopeful battle. 

Some general observations upon the annuity matter will not be a 


50 For the original rates, see note 31, supra. Rates on business income and on in- 
come from stocks, bonds, and the like, increased by Gen. Acts, 1919, c. 324 and 
c. 342. Quaere if the low rate on income from annuities is an unscientific recognition 
of their perishable nature. 

5t Tax Commissioner v. Putnam, 227 Mass. 522, 526, 528, 116 N. E. 904 (1917). E 
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waste of time, for no doubt the various American states can pro- 
duce situations running all the way between that of the federal 
government with its lack of tradition and that of Massachusetts 
with her overload of tradition. . 

The Massachusetts commissioner of corporations and taxation 
has made two very significant rulings.” He supposes a cor- 
poration granting a pension to an employee. If the pension can 
be stopped at any time in the corporation’s pleasure, the payments 
are gifts and not taxable as realization of an annuity. If the em- 
ployee has a right to compel continuance of the pension irrespec- 
tive of the corporation’s desire, a taxable annuity is created. 
Observe that this difference cannot be because in the latter case 
aright of action springs into being. Creation or transfer of a right 
of action is thoroughly consistent with a gift. The courts will 
protect rights properly passed by gift, just as they will protect 
other rights.® 

The fundamental distinction between these cases lies in the fact 
that under the second only did the corporation create a dependable 
expectation of continued benefit. That pensioner could rely on 
his pension; the first pensioner could not. The average man would 
be quick to recognize three kinds of gifts. To begin with, a dona- 
tion to meet a special emergency — illness, some unusual liability, 
or any of a thousand accidents of life. Although such a donation 
may be by instalment, it will not spread over any great stretch of 
time and the donee will not distinguish it in effect from a single, 
unified act of generosity. It comes, it goes, and is not to be counted 
on for the future. It is not taxable income. Then we may have a 
piecemeal payment clearly intended for saving rather than for 
immediate consumption. A fair example is a large legacy payable 
in fractions. This is not income at all. Nine times out of ten it 
will be saved or, if expended, used to discharge capital ee 


5 Mass. RULES AND REGs. 5016 and 5017. 

53 Tllustrations are legion. We need not seek beyond the decisions of Massa- 
chusetts herself. A legatee may sue the executor; a donee of a bearer bond may sue 
the obligor, a third party; a sealed guaranty is binding even though executed gratui- 
tously, Roth v. Adams, 185 Mass. 341, 70 N. E. 445 (1904); the donee of an unin- 
dorsed promissory note may collect from the maker, a third party, Grover v. Grover, 
24 Pick. (Mass.) 261 (1837); the donee of an unindorsed stock certificate can compel 
the donor’s personal representative to perfect the gift, Herbert v. Simson, 220 Mass. 
480, 108 N. E. 65 (1915). Compare Kennedy v. Howell, 20 Conn. 349 (1850), and St. 
Paul’s Episcopal Church ». Fields, 81 Conn. 670, 72 Atl. 145 (1909). 
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Last comes a series of payments of such size and spread over so 
long a time that the man who receives them will consider them 
permanently recurrent additions to the fluid wealth wherewith he 
discharges current expenses. They become one of the enduring 
elements which go toward fixing his standard of annual outgo. If 
the recipient thus ignores or forgets the element of obsolescence 
with respect to the payments, why is not the tax collector entitled 
to do likewise? The perfect example is a life annuity. But the 
term may well be certain and at the same time shorter than the 
average expectation of life. I have heard a sagacious man of 
affairs say that for him “fifteen years was eternity.” He knew 
from experience how utterly all prospects might alter in a fifteen- 
year period, and felt that it was vain to try regulating the more 
distant future. One could hardly deride a court for holding that 
a line of regular payments running somewhere between ten and 
fifteen years was so extended as to occupy the position of income 
in the recipient’s scheme of existence. 

The statement of these distinctions is by no means intended as 
a surrender to them or a guaranty of their legal effect. In practical 
argument they may not hold water at all. But they cannot safely 
be disregarded. 


(2) Terminable Rights to the Income of Property Held in Trust 


Probably five trusts out of six are composed principally of in- 
tangible personal property. The old common law did not recog- 
nize life estates in personalty, but ultimately a distinction was 
drawn between the use and the ownership. Colloquially speaking, 
however, the cestui has no “use” of the trust property. He rarely 
even sees it. His “‘life estate” or other interest carries not posses- 
sion but a right to net income. The customary words of limita- 
tion are a direction to the trustees to pay the income to So-and-So 
for such-and-such a time, although the same result follows where 
this particular formula is not used. If the cestui sold his interest, 
the purchaser would fix the price by estimating as nearly as might 
be the present value of the future payments. 

So far, then, as questions of mere marketability are concerned, 
this kind of gift is very like a terminable annuity. But although 
we have observed a certain reluctance to tax as income the pro- 


5% Field v. Hitchcock, 17 Pick. (Mass.) 182, 183 (1836). 
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ceeds of an annuity, no similar feeling has been manifested with 
respect to the periodical proceeds of a trust fund. This unbending 
attitude of the taxing power does not pass unchallenged, as appears 
from the Notes on the Revenue Act of 1918 submitted by the 
Secretary of the Treasury to the House Committee on Ways and 
Means in November, 1919. While the submission was “without 
recommendation at this time,” the material no doubt had re- 
ceived careful consideration. The Notes suggest legislation which 


will definitely prevent life tenants of trusts from claiming obsoles- 
cence allowances, for 


“Tf these claims be allowed, cases would arise in which a clear income 
from an unimpaired corpus divided between a life tenant and remainder- 
man would entirely escape taxation.” 


Now objection to an obsolescence claim which swallows the whole 
annual receipts is right and proper. Even a wasting capital 
asset has income-earning power so long as a bit of it remains in 
existence. But this admission is not enough to satisfy the anxious 
Secretary of the Treasury. He assumes — and perhaps the claim- 
ants of the obsolescence allowances assume — that the govern- 
ment is put to the narrow choice of taxing either the life tenant or 
nobody at all. That assumption neglects two obvious and easy 
victims — the trustee and the remainderman. Let us bear them 
in mind while we consider the case of the life tenant. 

Suppose a testamentary trust fund, managed by T as trustee, 
with the beneficial interest so limited that R takes the income for 
life and X the principal free of trust on R’s death. If an annuitant 
is subject to income tax on the ground of long-continued periodicity 
of payments, so it would seem is R. Besides, this situation has a 
double aspect which the annuity lacked. Not only has R a right 
to the annual output of the res, but the entire capital is temporarily 
devoted to his benefit. When X’s estate first vests it is worth less 
than one thousand dollars, because the remainderman cannot come 
into possession until the life estate ends. The depreciation of X’s 
interest would be the same even if R simply played dog-in-the- 
manger with the property. This was proved long ago by the parable 
of the slothful servant who laid away his pound in a napkin. To 
the remainderman’s mind the life tenant’s right has a nuisance 


55 Notes on the Revenue Act of 1918, part I, p. 11. 
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value distinct from its productive value. When we considered R 
as an annuitant, it was suggested that the government cannot con- 
sistently lay inheritance tax on a capitalization of his annuity and 
then lay income tax on the whole of each payment which he re- 
ceives. But considering him as a cestui que trust, why may not the 
inheritance levy fall upon the negative or nuisance value of his 
estate, while the income levy falls upon the manifestation of its 
positive or productive power? 

An argument ingenious, even if a trifle fine spun. The difficulty 
with it as proof that R should pay income tax is that by an easy 
and natural expansion it proves that X, the remainderman, should 
pay income tax. For the relative values of the life estate and the 
remainder are not constant. As the former wears itself away, 
there is a steady flow of new value into the latter. If X waited ten 
years or so after the establishment of the trust and then sold out 
for a fair price to a stranger with more money or more patience, 
he would receive substantially more than the original market 
worth of his interest. Has he realized a taxable gain? If so, does 
he not realize a greater taxable gain in case he follows the usual 
course of holding on until R’s death and then receiving the full 
thousand dollars from the trustee? * It would be a shocking feat 
of double taxation to assess X on such a gain and also assess R on 
every cent of his receipts from T. 

Where remainders were contingent and shifting, it might be 
harder to justify the taxation of a given remainderman for all the 
accessions of value caused by the absorption of the life estate. 
But even this would not necessitate taxation of R, if the law pro- 
vided that T, the trustee, represented all remainder interests and 
must pay the accretion tax on them before distribution. The 
United States treasury has already ruled that T and not R pays 
taxes assessed against gains arising from successful marketing of 
the trust principal.®’ 

On quite another theory T could be saddled with the whole 
income tax during the continuance of the life estate. If the donor 


56 Eisner v. Macomber, 252 U.S. 189 (1920), seems to call for something like a “stop” 
or a realization of income before a valid tax can be imposed on it. Seemingly there 
can be a valid property tax on the falling into possession and enjoyment of a vested 
interest. Moffit v. Kelly, 218 U. S. 400 (1910), and Matter of Pell, 171 N. Y. 48, 
63 N. E. 789 (1902). 

57 U. S. Treas. REGS. 45, art. 347 (a new article added in 1920). 
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were alive and were giving R an annual allowance out of his cur- 
rent receipts, D would have to meet all assessments and R would 
go free under the hypothesis that gifts are not taxable. Why not 
treat T as stepping into D’s shoes and carrying on his personality 
for purposes of taxation? ** 

The Secretary of the Treasury in the passage cited from his Notes 
on the Revenue Act of 1918 adopts what we may call the external 
standard. If bonds, stocks, or other securities or property produce 
income which would be taxable to a person owning them absolutely, 
he seems ready to insist that the same income is equally taxable to 
a life tenant who receives it from the hand of a trustee. The other 
or internal standard would require him to break through the sur- 
face of the trust, examine the several concurrent estates or interests, 
and find an apportionment of actual income effected by the gradual 
shifting of values between the estates. This the Secretary is not 
prepared to do. Perhaps it is only dressing the same thought in 
different words to say that he overlooks or overrides the possible 
distinction between income derived from a thing — the trust res — 
and income received by a person — the life tenant or remainderman. 

Whatever the conclusions to which these currents and cross cur- 
rents may flow, enough has been said to show that in one form or 
another, from one person or several persons, the government is en- 
titled under income-tax laws to levy upon the full produce of an 
undiminishing trust res. This is not the case of an annuity, where 
an existing capital asset is chopped to pieces and must be recon- 
structed a bit at a time from the fragments as they come back to 
the annuitant. When we deal with a trust the question is rather 
one of apportioning income tax between several estates than of 
reducing the total amount of tax. Hence the trust device rarely 
provides D with effective mechanism for making a gift which shall 
as a whole enjoy the maximum exemption. But it may enable 
him to make a composite gift to several persons, one or some oof 
whom will stand comparatively tax free. 


58 Dissenting opinion in Drummond 2. Collins, [1914] 2 K. B. 643, 658, suggests 
this possibility. See s. c., [1913] 3 K. B. 583, and [1915] A. C. 1011. Confining taxes 
to the trustee would avoid the unjust duplicate taxation now allowed where the 
cestui is in one state and the trustee and res in another. Maguire v. Tax Commissioner, 
252 U.S. (1920). 
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(3) Terminable Charges upon Property 


For present purposes it seems necessary to distinguish two types 
of charges. D may charge a piece of property with periqdical 
payments to R, but otherwise give X full title to and possession 
and enjoyment of the property; or D mray create a trust, charge 
the res or its income with periodical payments to R, and forbid the 
trustee to relinquish the res to X, the remainderman, until the 
last of these payments has been made. A charge of the first kind 
falls between a terminable annuity and a terminable interest in 
the income of a trust fund, while in the second case R stands 
almost, if not quite, as if he were the “‘life tenant” or “tenant for 
years”’ of the trust fund. Since the taxation of this kind of “ten- 
ancy” and of the annuity have both been taken up, the reader can 
draw his own conclusions as to the true measure of income taxes 
upon charges. 


(c) Computation 
Courts are human enough to believe that figures lie less fre- 
quently than words. The man who desires to slip periodical pay- 
ments past the clutches of an income tax on the argument that 


they are not wholly income should be prepared with an actual 
calculation to stand inspection and criticism. The first step in 
such a calculation is uniform. The payments are capitalized as of 
an appropriate date and the claim is made that the recipient is 
entitled to receive back that capital untaxed. From this point 
on, complication after complication must be unfolded. Do the 
untaxed receipts arrive first or last, or interspersed with income 
throughout the whole series? If the number of payments and the 
amount of each be certain, one may at least resort to exact mathe- 
matics. If there is uncertainty in either of these elements, the 
laws of probability must be invoked. If there is uncertainty in 
both of them, the claimant seems to swing perilously near guess- 
work. An actuary can always do the figuring with contemptuous 
ease, but a lawyer must educate himself thoroughly in the methods 
employed before he attempts explanations to a court. 

It would, however, be an abuse of the reader’s patience to at- 
tempt here any thoroughgoing discussion of calculations.*® 


5° For a case where computation played an important part, see East Indian Rail- 
way Co. v. Secretary of State in Council for India, [1905] 2 K. B. 413. Henry 
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IV 


SUMMARY UNDER THE HYPOTHESIS THAT GIFTS ARE NOT 
TAXABLE AS INCOME 


The briefest summary is found in a return to our original problem. 
We have D wishing to make a gift to R, and to make that gift in 
such a form that despite its periodical nature D will pay no tax in 
respect of the amount donated and R will pay the least possible 
tax. D may succeed in creating this situation if he severs from one 
of his capital assets a right to future income and transfers that 
right to R. The only example given has been that of coupons 
stripped from a bond. But there are more ways than one to skin 
this cat. For instance, a landlord might shear from the reversion 
his rights under the covenant to pay rent.” 

As to a single payment thus severed, the scanty existing au- 
thority favors a satisfactorily thoroughgoing exemption. Any 
break toward an unfavorable conclusion is likely to come from 
the contention that a payment to D’s nominee is a payment to D 
himself. And so it is, where D thus obtains a material advantage; 
but not where he honestly and unqualifiedly foregoes any such 
advantage by making a genuine gift. 

Granted this step, it is next to be determined how far one can 
demand application of the same doctrine to periodical payments. 
Five years — ten years — life? There is a sharp and really dra- 
matic collision between the rule that gifts are not taxable income, 
and the revenue man’s concept that with few exceptions all period- 
ical receipts are taxable income, particularly when the recipient 
pays nothing to get them. This concept of taxability has very 


White Edgerton’s article on ‘Premiums and Discounts in Trust Accounts,” 31 
Harv. L. REv. 447, 455-459, 467-460, is an able discussion of a similar problem. 

60 This has been done not infrequently for other purposes. Shea v. McCauliff, 
186 Mass. 569, 72 N. E. 69 (1904); Winnisimmet Trust, Inc. v. Libby, 232 Mass. 4or, 
122 N. E. 575 (1919). 

61 The text disregards the possibility that donated property may have appreciated 
or depreciated during the donor’s ownership. On that point we find the ruling of the 
New York Comptroller: “Gifts . . . constitute a disposition of property which may 
result in a profit or loss.” N. Y. CompTRoLiEr’s REGs. (1920), art. 9t. The Comp- 
troller falls a victim to muddy thinking or muddy expression of thought. A gift 
does not result in profit or loss. It may possibly furnish a proper occasion for taxing 
profit or deducting loss which has accrued but never has been and never will be realized 
by the donor. See Professor Edward H. Warren’s article in 33 Harv. L. REv. 885. 
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largely triumphed in England under statutes which favor it; what 
it will accomplish here can be learned only from experience. 

Another kind of summary is possible. The differing effects of 
periodical payments upon the sources from which they are drawn 
may burden the taxpayer’s case with unfavorable presumptions 
or bless it with favorable ones. Presumptions are important in 
debatable situations. What is income to D may of course be 
capital to R, or vice versa. Nevertheless there is an easily com- 
prehensible tendency to judge the nature of a payment from 
what it does to the corpus which puts it forth. Where a physi- 

cal subtraction from the corpus can be observed, one feels that 

all along the line we have a dealing with capital. Where, on 
the contrary, the distribution is simply from the earnings of an 
unimpaired fund, one draws much more easily the conclusion that 
the receipt is income. By and large, periodical payments may 
spring: 

1. From a pure chose in action, and not from any fund of prop- — 
erty tangible or intangible. So with a true annuity chargeable 
only upon the person of the obligor. Here the chose in action 
steadily shrinks, but the shrinkage is not emphatically apparent. 
You have to argue it out. The presumption is not perienleny 
favorable to exemption from income tax. 

2. Exclusively from the income of a fund. For example, a 
charge on income. Here the shrinkage of the recipient’s limited 
interest, while real enough, is likely to be lost sight of because the 
capital remains an undiminished mass. Again the presumption is 
unfavorable. 

3. Exclusively from the capital of a fund. Suppose five thou- 
sand dollars handed by D to X, not to be put on interest but to be 
doled out in specie to R at the rate of one thousand dollars a year. 
To convince a court that this is taxable income would not be easy. 

4. Partly from the income and partly from the capital of a fund. 
Take case 3, but have X bank the money so that it earns interest; 
or take the very common testamentary provision which entitles 
the testator’s widow to the income of a trust and so much of the 


® So in Delage v. Nugget Polish Co., Ltd., 92 L. T. (N. s.) 682 (1905), payments 
which were held to be capital expenditures of the defendants, and thus not deductible 
from their gross income, were nevertheless adjudged taxable income of the plaintiffs, 
who received them. Mass. RULES AND REGS. 5019, 7088, acc. 
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principal as the trustees deem advisable. These are strong facts 
for at least partial exemption from income tax. 

Plainly enough, any of these so-called presumptions is rebuttable. 
Still taxpayers’ counsel who meet those of the first and second 
cases will have a far harder time capturing the court’s sympathy. 
It should also be remembered that in a given jurisdiction the first 
case dealing with a novel legal theory ‘may crush the theory for 
all time and under all circumstances. If the facts of that case are 
extreme or repellant to the court’s common sense, the upshot is 
often an unfavorable decision packed so full of emphatic language 
and dicta that it is practically impossible to employ the theory 
again even with different and far more appealing conditions. The 
clumsy legal fisherman too often muddies the water for skilled rods 
which follow. 


V 
GIFTS MADE TAXABLE AS INCOME 


It would be imprudent to assume that gifts will always enjoy 
their present exemption from income tax. The ill starred federal 
act of 1894 undertook to levy upon “money and the value of all 
personal property acquired by gift or inheritance.” Where 


income taxes exist only by grace of constitutional amendment, 
more or less effective resistance to a tax on gifts may be offered 
upon the ground that the bare word “income” in the amendment 
is too narrow to justify the taxing of donations. When the average 
man thinks of an “income” he thinks of receipts which one has a 
legal right to demand, and not those which come o egy the good 
will and generosity of others. 

Aside from this constitutional possibility, an interesting point 
may be taken with respect to gifts from foreign sources. There 
are on the books cases holding that if D, domiciled in state X, be- 
queaths to R, domiciled in state Y, property having its situs in X, 
Y may not tax the transfer even though D’s executor brings the 
property across Y’s boundary and gives it to R. For, say the 
courts, Y had neither personal jurisdiction over D nor jurisdiction 
in rem over his property.“ Gift income resembles a legacy and is 


% 53d Cong., 2d sess., c. 349, § 28; 28 Start. at L. 553. 

* State v. Brim, 57 N. C. 300 (1858); Hood’s Estate, 21 Pa. St. 106 (1853); and a 
rather solemn warning in Tilt v. Kelsey, 207 U. S. 43, 60 (1907). Similar results, but 
different argument, in such British decisions as Hay ». Fairlie, 1 Russ. 117, 128 (1826). 
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different from income-as-of-right. A gift is a unilateral transaction, 
controlled as to its essence — the passage of title — only by the 
donor’s will and the law controlling the res. For tangibles and 
specialty choses in action, this law is probably that of the physical 
situs; ® for pure intangibles, probably the law of the donor’s domi- - 
cile.® The law of the donee’s domicile cannot prevent the vesting 
of title in him; so far as our states are concerned it cannot except 
-by way of reasonable police regulation prevent physical introduc- 
tion of the article donated.® Conversely, it has not the = 
power to perfect or expedite the gilt. 

With income to which a man is legally entitled the case is dis- 
tinctly different. Before the income is realized, there inheres in the 
recipient for at least a short time the valuable power to compel 
payment. His domiciliary jurisdiction by its personal control 
over him reaches that power of compulsion, and thus acquires a 
grip upon the income transaction. 

Thus it seems possible that even if taxation of gifts as income is 
allowable, our states will not be permitted to levy upon foreign 
gifts. I do not suggest a similar limitation applying to the United 
States. The federal power to tax its citizens, whether resident or 
non-resident, has tremendous geographical sweep.*® What the 
federal government can do to a resident alien with respect to his 
foreign property is possibly a shade more doubtful.® In this con- 
nection a distinction may also be drawn where a state seeks to tax 
the realization of such a gift as a life interest in the income of a 
foreign trust fund. Here the vesting of the donation ends its uni- 
lateral character. From then on there exists between trustee and 
cestui a bilateral relation composed of a duty on one side and a 
correlative right on the other. The valuable end of that relation 
— the right — lies in the cestui’s jurisdiction.” 

65 Greeri v. Van Buskirk, 7 Wall. (U. S.) 139 (1869). Where the transfer is by death, 
the law of the decedent’s domicile becomes relevant. 

% Fidelity, etc. Trust Co. v. Louisville, 245 U. S. 54 (1917). 

87 Rossi v. Pennsylvania, 238 U. S. 62, 66 (1915); U. S. Const., Art. I, § 10. 

68 It may be pushed to the extreme of a tax for exercising non-remunerative privi- 
leges in foreign jurisdictions. United States v. Bennett, 232 U. S. 299, 304-307 (1914); 
United States v. Goelet, 232 U. S. 293, 296 (1914). 

69 See, however, Moore v. Miller, 5 App. D. C. 413, 423 ef seg. (1895); United 
States v. Erie Railway Co., 106 U. S. 327, 704 (1882). 

7 In Maguire v. Tax Commissioner, notes 45 and 58, supra, arguments were made 


for and against the notion that cestui’s interest is a right of action rather than an 
estate. The ground of decision rendered it unnecessary to consider this point. 
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VI 
CONCLUSION 


I have attempted merely to suggest some possibilities of a rather 
curious situation. It is foolish to do more than sketch the super- 
structure of a legal fabric until the underpinning has been well 
tested. Probably few competent lawyers would be prepared to 
advise their clients that the exemption of gifts from income tax is — 
founded upon the rock of constitutional privilege. But even if 
legislative complaisance lies at the bottom it does not follow that 
the rule rests upon shifting sand. Good legislative practices are 
often sensibly continued. 

Is this particular exemption good or bad? On the whole it seems 
good, both for government and taxpayer. Our taxes are very 
severe and none too equitably adjusted... Now — to take up a 
new metaphor — no administration can safely challenge the in- 
genuity of the nation’s money-makers with an unyielding fiscal 
pack-harness. Block the fair and honest methods of easing the 
load where it weighs too heavily, and some clever chap will be 
stimulated to spill the whole thing into the ditch; or else the pack- 
animal may refuse to go.” No fairer, more honest, or more gen- 
erally beneficial device for easing a galling tax could be imagined 
than the device of intelligent generosity. It is far better to leave 
this in the taxpayer’s hands than to set him seeking less praise- 
worthy means.” 

John M. Maguire. 


Boston, MASSACHUSETTS. 


. 7 “Pity ’tis ’tis true.” And perhaps it is unavoidable. “That the tax in ques- 
tion was exceedingly onerous is undoubted; but it may be said that there is nothing 
very poetical or romantic about tax laws, at best.” Glasgow v. Rowse, 43 Mo. 479, 
489 (1869). 

™ There have been sundry murmurs to this effect with the excess profits tax as 
the burden of their complaint. 

% The report of the British Royal Commission on the Income Tax was not avail- 
able in the United States when’ the foregoing text was written. Paragraphs 28, 96, 
180-207, and 576 of the report bear more or less directly on the topics above dis- 
cussed. See also paragraphs 290-300, covering the allowance of insurance premiums 
as deductions from taxable income. In a very real sense life insurance is a sinking 
fund for the replacement of the mortal human machine. i 

My comments upon the British income tax do not take into consideration the 
changes which have been or may be made in it as consequences of the Royal 
Commission’s report. 
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THE PROGRESS OF THE LAW, 1919-1920 
THE CONFLICT OF LAWS 


THE NATURE, ORIGIN, AND ExTENT oF LAw 


pennars the most important question in the Conflict of Laws 

is involved in a learned article by Professor Lorenzen.1 This 
article deals with cases where general concepts — such as domicil, 
movables, locus contractus, locus delicti — have a different meaning 
in two states concerned in a legal relation. Much authority is 
brought together in this article. In the opinion of the present 
author, the subject possesses no practical difficulty, though it offers 
an interesting fiéld for study. Each court in which a question 
arises involving the conflict of laws must decide it according to its 
own ideas. If a question arises in an English court as to a domicil 
in France, the English court must apply its own ideas of domicil to 
the determination of the question, just as it would apply its own 
ideas of procedure or evidence. 

II. In Jn re Tallmadge,’ the vexed question of the renvoi was pre- 
sented by proceedings on the will of a person who died domiciled in 
France though a citizen of New York. In a learned and exhaustive 
report, which was confirmed by the Surrogate, Mr. Referee Win- 
throp gave the first thorough discussion of the subject in an Anglo- 
American court, decided that the renvoi is no part of New York 
law, and therefore applied the conflict of laws of New York ta 
the question of what law governs, as every court should do, and 
applied the law of France tc the inheritance. 

III. The question of the legislative jurisdiction of a state is 
neatly raised by the case of American Fire Ins. Co. v. King Lumber 
& Mfg.Co.* A contract of insurance on Florida property was made 
by correspondence between a Florida broker and a Pennsylvania 
company; the contract being completed by mailing the policy from 


1 Ernest G. Lorenzen, “The Theory of Qualifications in the Conflict of Laws,” 20 
Cot. L. REv. 247. 

2 109 N. Y. Misc. 696, 181 N. Y. Supp. 336 (1919). 

3 39 Sup. Ct. Rep. 431 (1919). 
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Pennsylvania. Certain representations had been made by the 
broker to the assured. A Florida statute provided that any person 
“who directly or indirectly makes or causes to be made”’ any policy 
for or on account of an insurance company should be taken as its 
agent. The Florida courts had held that this provision applied, 
and that the representation of the broker bound the company. 
This decision was upheld by the Supreme Court. 

The court did not deny that the legislative power of Florida is 
confined within the territorial limits of the state; but it held that 
the company, by consenting to a contract through a Florida broker, 
was subject so far as the contract was concerned to the Florida law. 

This presents an interesting question as to the law applicable to 
an interstate contract made by correspondence. A promise made 
by mail or telegraph “speaks” to use the language of Mr. Justice 
Lindley * “in the place where it is received.” While therefore the 
place of mailing a letter may impose a liability ° this must be sub- 
ject also to the legislative power of the place of receipt, to the ex- 
tent of affecting the nature of the offer and the instrumentalities 
both of offer and of receipt. The relation of the broker who trans- 
mitted the offer and to whom the acceptance was sent to complete 
the contract was therefore subject to the regulation of the state of 
Florida. 

DomiciL 


In Blaine v. Murphy ® we have a new phase of the difficult ques- 
tion of domicil where the dwelling-house is cut by a boundary line. 
The question was, whether ‘the federal court had jurisdiction on 
the ground of diverse citizenship. The plaintiff was a citizen of 
New York; the defendant claimed the same citizenship. It ap- 
peared that the defendant conducted a hotel on the line between 
New York and Massachusetts. The boundary had been marked 
by a monument which if correct showed that all the house except 
one or two unimportant rooms lay in New York. The owner had 
always regarded himself as domiciled in New York; license papers 
were taken out there, legal descriptions had ascribed him to New 
York, and the will of the ancestor and former owner had been 
proved there. But in the last perambulation and remarking of the 


4 Bennett v. Cosgriff, 38 L. T. n. s. 177 (1878). 
5 Perry v. Mount Hope Iron Co., 15 R. I. 380, 5 Atl. 632 (1886). 
6 265 Fed. 324 (1920). 
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boundaries it was found that the monument at the hotel was fifty 
feet out of the way, and that the principal part of the building was 
in Massachusetts. The court held that the defendant was domi- 
ciled in Massachusetts. The intention necessary to fix a domicil is 
the intention to live in a certain place, not an intention to be domi- 
ciled in the territory of one or another sovereign. To quote the 
language of Young, J., in Kerby v. Charlestown,’ “A man’s home is 
where he makes it, not where he would like to have it.” 

Another element possibly enters into this case. The difficulty is 
caused by an artificial situation created by the boundary line. In 
fact, is a man’s home limited to a room, or to a house? If a man 
lives on a farm, is he not at home in every acre of the land as well 
as in the house? This may be doubtful; but as to the four walls of 
his castle there is no doubt — he is at home in any part of the en- 
closed dwelling-place. In the case under discussion the real home 
was in both states. The technical domicil must be fixed by law in > 
the one state or the other, and when once fixed it abides until the 
entire home is left. Under the circumstance of the misplaced 
boundary-stone, it might be claimed that the domicil de facto was 
in New York. On the whole, however, this contention must fail; 
for, as the court found on a petition for rehearing, the change was 
not of the boundary, but only of the wrongly-placed monument. 
There had therefore been no de facto domicil in New York as a 
result of this wrongly-placed monument. 


SITUS 


I. There is growing recognition of the fact that a trust estate, as 
a composite res, may, like the assets, tangible or intangible, gath- 
ered together for doing business, have a fixed situs of its own; 
which need not be called “‘the seat of the trust,” but might as well 
be called that as anything else. The seat of the trust is the place 
where it is created to be administered. There seems to be no legal 
reason why the trust res should not be taxed at the seat of the 
trust. In Thorne v. State * the Supreme Court of Minnesota, citing 
the passage just referred to, allowed a succession tax on trust shares 
owned by a non-resident, the trust res consisting of shares in do- 
‘ 7 78 N. H. 301, 99 Atl. 835, 838 (1916). 
8 32 Harv. L. REv. 632. 
9 177 N. W. (Minn.) 638 (1920). 
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mestic and foreign corporations, held by Minnesota trustees who 
received dividends from the corporations, paid expenses, and de- 
clared and paid dividends to the holders of the trust shares. 

In State v. Phelps,’ a trust fund created by a Wisconsin will, the 
trustees being accountable to a Wisconsin court, included stock in a 
Philadelphia corporation; which by arrangement with the trustees 
paid dividends directly to a Pennsylvania beneficiary. The bene- 
ficiary on receiving a dividend sent a receipt for it to the trustees, 
who included it in their account. It was held that a Wisconsin in- 
come tax was payable on the dividends. 

II. Greenough v. Osgood," was another case in which the “seat” 
or “situs” of a trust was considered. An ante-nuptial settlement 
by a woman domiciled in New York had placed in the hands of 
Massachusetts trustees an estate consisting of personalty, most of 
it in Massachusetts, and of Massachusetts land. The trustees filed 
a bill for instructions. The court found from these facts that the 
settlor intended the estate to be administered in Massachusetts, 
and that the bill would therefore lie; and proceeded to give instruc- 
tions according to Massachusetts law. 

III. In Primos Chemical Company v. Fulton Steel Corporation * 
the court decided that a deposit in a bank within the district did 
not constitute “property of a fixed character” so as to give the 
Federal courts jurisdiction to appoint a receiver for property of an 
absent owner. The deposit was a “‘live” account, with an average 
balance of about $4000. The decision was placed upon the ground 
that money deposited is the property of the bank, and the depositor _ 
is merely a creditor. No authority was cited on the point, which 

was treated as too clear for doubt — as indeed, on principle, it is. 
But it would seem that the court should have distinguished the 
case of Blackstone National Bank v. Miller,® in which Mr. Justice 
Holmes upheld a tax upon the bank deposit of an absent depositor 
on the ground (with another) that it constituted property within 


the jurisdiction. This theory has been subsequently acted on by 
the same court. 


10 176 N. W. (Wis.) 863 (1920). 
1 126 N. E. (Mass.) 461 (1920). 
2 254 Fed. 454 (1918). 
188 U.S. 189 (1903). 
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TAXATION 


I. In a series of articles by Professor Powell, powerful, well- 
reasoned and exhaustive, a novel and difficult question of the juris- 
diction to tax is considered. This same question has formed the 
subject of several decisions of the Supreme Court of the United 
States, which carry further the tendency noted a year ago.” In 
Shaffer v. Carter the court again upheld the Oklahoma income tax 
on income derived by a non-resident from Oklahoma oil-wells; 1 
and this decision was followed in Travis v. Yale & Towne Manu- 
facturing Company." The Supreme Court also affirmed !* the deci- 
sion of the Supreme Court of Massachusetts in Maguire v. Tax 
Commissioner, discussed a year ago,’* which holds that the Consti- 
tution of the United States is not violated by taxing the income 
received by a domiciled beneficiary of a foreign trust. 

II. Several cases involving the incidence of taxation on persons 
or property outside the state have been already sufficiently con- 
sidered.” The most extraordinary of these decisions is Colorado v. 
Harbeck," where the Appellate Division of the Supreme Court of 
New York has allowed the State of Colorado to maintain an action 
for the recovery in New York of the amount of a tax assessed in 
Colorado. 


JURISDICTION OF CoURTS 


I. In Shipley v. Shipley,” it was held that a wife might sue her 
non-resident husband for separate support, obtaining jurisdiction 
by attaching his property within the state; and though she could 
not obtain a valid personal judgment against him, she could thereby 
have his property applied to the satisfaction of her claim. This is 


4 Thomas Reed Powell, “Extra-Territorial Inheritance Taxation,” 20 Cot. L. 
REV. 1, 283. 

15 33 Harv. L. REv. 8. 

16 Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. Rep. 221 (1920). 

17 252 U.S. 60, 40 Sup. Ct. Rep. 228 (1920). These two cases were commented on 
in 20 Cot. L. REv. 457, by Professor Powell. 

18 Maguire v. Trefry, 40 Sup. Ct. Rep. 417 (1920). 

19 33 Harv. L. REv. 8. 

20 Maxwell v. Bugbee, 40 Sup. Ct. Rep. 2 (1919), commented on in 33 Harv. L. 
Rev. 582. See Cream of Wheat Co. v. Grand Forks, 40 Sup. Ct. Rep. 558 (1920). 

21 106 N. Y. Misc. 319, 175 N. Y. Supp. 685 (1919), commented on in 33 Harv. L. 
REV. 840. 

2 175 N. W. (Ia.) 51 (1919). 
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rem. 


II. The nature of the act of probating a foreign will was con- 
sidered in In re Longshore’s Will.* A resident of Iowa owned land 
in Nebraska, and on his death his will was probated there. It was 
then offered for probate in Iowa as ‘‘a will probated in another 
state.” The court held that it could not be probated as such, but 
in the regular form required for an Iowa will. The foreign probate, 
the court said, operated only in rem upon the foreign property, 
and did not establish, by a decision entitled to full faith and credit, 
the validity of the will. 

In the case of land this is very clear. The will of land is a dis- 
tinct conveyance, apart from its effect in disposing of the personalty; 
it may be good where the land lies, though bad by the law of the 
domicil and therefore not a valid disposition of the personalty. 
Even as to the personalty in the foreign state, that state may set 
up its own rules for the disposition of it, differing from those of the 
domicil; Illinois has done so, and its action was upheld as consti- 
tutional in Headen v. Cohn.” In such:a case, the probate would no 
more affect the validity of the will at the domicil than in the case 
of land. But even if the foreign state held unchanged the doctrine 
that the law governing the devolution of movables is that of the 
domicil, and by its decision held the will valid according to the law 
of the domicil, probated it, and distributed the chattels in its terri- 
tory accordingly, this would still not be a judgment to which the 
domicil must give full faith and credit.” 

A decree for the probate of a will may in fact operate, as the court 
says, in rem upon certain property; or it may act im rem upon the 
will itself, determining its validity. As a will of personalty, its 
validity can be determined only by the courts of the domicil; but 
any court may give it effect merely as to the property within its 
jurisdiction. 

III. In Hunau v. Northern Region Supply Co.,2" Judge Learned 
Hand takes up again the question of jurisdiction to sue a 
foreign corporation. He corrects a misunderstanding of his lan- 


23 See a comment on this decision, 20 Cot. L. REv. 479. 
4 176 N. W. (Ia.) go2 (1920). 

2 126 N. E. (Ill.) 550 (1920). 

26 Overby v. Gordon, 177 U. S. 214 (1900). 

27262 Fed. 181, 183 (1920). 
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guage in the first article of this series,?* in which he was ranked 
with Professor Scott as maintaining the opinion that “by causing a 
particular act to be done within a state, the corporation submits 
the act to the provisions of the state law . . . the obligation to 
submit all litigation growing out of the act to the courts of that 
state.” This language was not his, but represented an unfortunate 
attempt of the present author briefly to state the substance of 
his view. His view as now explained appears to coincide with 
the common opinion that a corporation may be “found” where 
it commonly ‘does business.” His felicitous language is worth 
quoting. 


“How far a corporation is immanent in every authorized act of its 
agents anywhere, and what will be the eventual basis of its subjection to 
foreign process, it is not necessary to consider; but it is clear that at 
present some general activities are necessary.” 


In another case the question of the liability of a foreign corpora- 
tion to be sued where it did business is considered. In Chipman v. 
Thomas B. Jeffery Co.,”° a foreign corporation, having authorized a 
person within the state as its agent to receive service of process, 


according to the New York law, thereafter ceased to do business 
in the state. Judge Augustus Hand held that the authority created 
in accordance with the statute ceased when the corporation ceased to 
do business within the state, except as to obligations arising within 
the state. Accepting Judge Holmes’ distinction *° between juris- 
diction based on express consent and that based upon doing business 
without giving express consent to be sued, but doing acts which 
are to be taken as implying such a consent. Judge Hand held that 
in the latter case the extent of the consent was a question of con- 
struction; and that there was no jurisdiction in a case not covered 
by the consent, whether or not there might have been jurisdiction 
if, no express consent had been given. 

Judge Hand adds that where there is no express consent the juris- 
diction is based on “‘a so-called estoppel on the part of the Corpora- 
tion to object to service in actions based upon local transactions.” *! 


28 33 Harv. L. REV. 10. 

29 260 Fed. 856 (1919). 

30 Pennsylvania F. I. Co. v. Gold Issue M. & M. Co., 243 U. S. 93 (1917). 
31 See valuable comment on this case, 33 Harv. L. REv. 730. 
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STATUS 


I. In Arani v. Public Trustee, a Maori had adopted a European 

child, with due tribal ceremonies; on the death of the adoptive 
father the child claimed to inherit. By Maori custom a European 
child could not be adopted. Adoption was however provided for 
in an Act of Parliament, applicable in New Zealand. The Judicial 
Committee, Lord Phillimore writing the opinion, held that the 
child might inherit. The court said that though the adoption was 
not permitted by the tribal law the Maori might avail himself of 
the Act of Parliament. 

It is to be noted that the Maoris are governed by their own tribal 
law, administered by native courts, although they are full citizens 
of New Zealand; and that the formalities of adoption in this case 
were those provided by the tribal law. This option given to a native 
to select certain features of the territorial law, while still governed 
in general by the tribal law, is certainly novel. 

II. In refusing to grant a divorce from a polygamous marriage 
contracted where such a marriage was valid, the court in Hyde 
v. Hyde*® carefully guarded its opinion by adding, ‘“‘This court 
does not profess to decide upon the rights of succession or le- 
gitimacy which it might be proper to accord to the issue of the 
polygamous unions.” Such caution was necessary in the courts of 
a country which governs millions of Mohammedans. Following 
this cautious assurance, the Privy Council in Cheang Thye Phin v. 
Tan Ah Loy,* allowed a widow’s share of the property of a Chinese 
resident in Penang, to a “‘t’sip”’ or subordinate wife, although there 
were two wives of the first rank. 

III. In several cases the jurisdiction of a court to decree custody 
of a child has been considered. In Hartman v. Henry,® the Juvenile 
Court in Kansas City, Mo., awarded to the respondent custody of 
a child found wandering neglected in Kansas City, Mo. The peti- 
tioner had already been appointed guardian by a Kansas court, 
and brought his writ of habeas corpus to obtain custody of the child. 
The Supreme Court held that the Juvenile Court had jurisdiction 


[1920] A. C. 198. 
3 L.R.1 P. & D. 130, 138 (1866). 
% [1920] A. C. 369. 

85 217 S. W. (Mo.) 987 (1920). 
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to award custody of the child in Missouri, and the propriety of its 
action in this case could not be brought in question by this writ.. 

The decision is an application of the well-established principle 
that the sovereign, through his proper court, is the protector of 
every person within his jurisdiction who needs protection; and he 
may under this power take a foreign child away from his parent or 
his proper domiciliary guardian.*® 

In Groves v. Barto *" upon a divorce in Colorado the custody of 
the child had been awarded to the mother. The mother then 
changed her domicil to Washington, the father assenting. Several 
months later the father secured a modification of the original de- 
cree according to which custody of the child was awarded to him; 
and then applied to the Washington court to give him possession 
of the child. This application was refused, on the ground that the 
change of domicil deprived the Colorado court of any further con- 
trol over the child. The court also found that the welfare of 
the child would best be subserved by the mother’s custody. The 
decision may, it would seem, be sufficiently rested on the first 
ground. 

In Griffin v. Griffin,®® a California mother, upon a decree of di- 
vorce, had been awarded custody of the children; and had been for- 
bidden to remove them from the county without permission. She 
secured permission to take them to Oregon, on condition she 
brought them back at a certain time. Instead of returning, 
she acquired a domicil in Oregon. As a result of her action, the 
California court modified its decree and awarded custody to the 
father, who brought habeas corpus in Oregon to obtain the children. 
The court denied the petition upon two grounds: first, that the 
best interests of the children demanded that they remain with the 
mother; second, that at the time of the last California decree 
the children were domiciled in Oregon and the California court no 
longer had jurisdiction over their status. 

The first ground seems rather questionable. There was no find- 
ing unfitness on the part of the petitioner, as in the former case. 
Has the sovereign within whose territory a minor is found power 


36 Woodworth v. Spring, 4 Allen (Mass.) 321 (1862). 
87 186 Pac. (Wash.) 300 (1919). 
38 See this case commented on in 20 Cot. L. REv. 4o1. 
39 187 Pac. (Ore.) 598 (1920). 


THE PROGRESS OF THE LAW, 1919-1920 59 


to award custody of the child away from its otherwise fit parent or 
domiciliary guardian, merely because he believes the welfare of the 
child will thereby best be secured? In Nugent v. Vetzera,” the 
English court thought not; and sent several children of an English 
mother, who had been brought up in the English customs and 
religion, to their Austrian guardian, although the court felt that 
the welfare of the children would suffer thereby. In cases of tempta- 
tion an English court has undoubtedly without due consideration 
acted otherwise.“ The American courts are somewhat more lib- 
eral; but it is doubtful whether the mere supposed “‘welfare” of 
the child would induce any court to remove a child from the cus- 
tody of a not unfit guardian. A doctrine which would allow the 
court to do so would be a very dangerous one. 

The second ground, however, seems sound, though it involves 
novel doctrine. That the California court cannot by its order 
‘constrain an adult person, not a wrongdoer, to remain in the state, 
and cannot prevent his acquiring a new domicil for himself, is 
certain. But the fact that the mother acquired a new domicil for 
herself in Oregon does not necessarily mean that the children’s 
domicil also changed, and there is little authority on the point. 
It is submitted, however, that upon divorce the parent with whom 
the child actually lives acquires or retains the power over the child’s 
domicil. Whether this suggestion goes too far or not, at any rate 
it seems clear, as this case decides, that the parent to whom the 
general custody is awarded obtains this power, and may exercise it 
even against the order of the court. The court might have put an 
end to the mother’s custody while she remained in California; its 
power over her and the children ceases when they cease to be there 
domiciled, and its decree can no longer affect their status. 

IV. One Chaloner had been declared of unsound mind by a 
New York court, and a committee appointed to take charge of his 
property. He being domiciled in Virginia, an inquiry was instituted 
as to his sanity and he was declared sane and competent. Upon 
his removal to North Carolina similar proceedings were held, with 
a like result. He then brought an action in a New York court, and 
the defendant pleaded his incompetence to sue.” The court held 


oL.R.2 Eq. 704 (1866). 
41 Johnstone v. Beattie, 10 Cl. & F. 42, 150 (1843). 
“ New York Evening Post v. Chaloner, 265 Fed. 205 (1920). 


| | 
| 
| 
i 


* 60 HARVARD LAW REVIEW 


that capacity to sue is a matter for the law of the forum, and not, 
as a status, determined by the law of the domicil. That capacity 
to take part in a legal act is not a kind of status is well settled in 
this country. 

PROPERTY 


I. Bartolus has been blamed by scores of writers incapable even 
of understanding him for basing his distinction between “personal” 
laws and laws of property upon the context, and especially on the 
relative position of the various phrases. In Gwynn v. Rush,“ we 
have a proof of the genius of Bartolus, who caught the distinction 
four hundred years before legal science was ready for it. It was 
provided by a statute of Arkansas that in every final judgment for 
divorce granted to the wife, she should be entitled to a third of her 
husband’s estate; and every such final judgment shall designate 
the specific property which should make up the third. Gwynn’s. 
wife obtained a divorce from him in Tennessee. Gwynn afterwards 
contracted to convey Arkansas land; the buyer refused to accept 
a deed unless the divorced wife was a party to it; and Gwynn 
brought this bill for specific performance of the contract. The 
court held that the statute regulated procedure in judicial proceed- 
ings for divorce, and did not constitute part of the law of property; 
it applied therefore only to divorces in Arkansas. Even though, 
as in this case, the court which pronounced the decree in Tennessee 
assigned the Arkansas land to the wife, this had no effect on the 
title. The land not having been transferred in the only way in 
which, by Arkansas law, land could be transferred, the former wife 
had no interest whatever in it. 

Another case in which the distinction between a law fixing status 
and a law of inheritance was fundamental is Harrison v. Mon- 
cravie.© A wife claimed land in Oklahoma as statutory heir of her 
husband, of whose killing she had been convicted in Kansas. A 
statute in both Kansas and Oklahoma provided that no person 
convicted of killing a person should take land by inheritance or 
devise from such person. It was claimed that the Kansas statute 
made the claimant incapable of taking; the court, however, held 


# Milliken v. Pratt, 125 Mass. 374 (1878); Thompson ». Taylor, 66 N. J. L. 253, 
49 Atl. 544 (1901). 

“ 219 S. W. (Ark.) 339 (1920). 

45 264 Fed. 776 (1920). 
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that this statute fixed the property law, not the status; and though 
the claimant was domiciled in Kansas the statute of that state, not 
affecting her status, did not apply. 

This opinion is quite in line with reason and authority; but the 
court further found that the statute of Oklahoma did not apply, 
since it must refer only to conviction in Oklahoma. The result 
was that a federal court of equity, sitting in Oklahoma, decreed 
that this wife, convicted of killing her husband, should take his 
land as against his innocent daughter. Evidently the blood of a 
husband does not soil the wife’s hands, in Oklahoma. 

The few exceptional cases which allow the heir who killed his 
ancestor to profit by his crime and take the land are not necessarily 
in point here, because in this case the wife is not defendant but 
plaintiff. The weight of authority, at common law, is that equity 
will enjoin the criminal killer. Here both states had statutes 
embodying the prevailing view. This view obviously is not based 
on time or place of killing. Grant that the statute does not affect 
status or competency, but is part of the land law, it would seem 
that Oklahoma had forbidden its courts to give the land to a 
convicted homicide. 

The court argues that legislation is territorial and does not 
affect persons and things outside its jurisdiction: but having already 
decided that this statute affected land and not persons the subject 
and operation of the statute are clearly within the jurisdiction; it 
affects the land, no matter who the claimant. The court also argues 
that the statute is penal, and must be strictly construed. If so, it 
either puts a penal disqualification upon a person or deprives him 
of property. This person, however, has neither qualification nor 
property unless the statute confers it. 

The court cited, in support of its opinion on this point, several 
cases of the type of Commonwealth v. Green. These cases are all of 
statutes imposing, on account of conviction of a crime, disquali- 
fication to testify in court or to serve on a jury; cases where the 
person in question is not alleging a right which he claims is given 
him by law, but is called upon by a third person, who is a party 
in court, to testify to facts or to sit ona jury. The right involved 
in this case is that of the party, not of the witness or juror; and its 


48 Scott, CASES on Trusts, 458. 
47 17 Mass. 515 (1822). 
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denial because of the misconduct of a third person, the desired wit- 
ness or juror, inflicts an undeserved penalty on the party. The 
statute is therefore closely confined in its application. In this case 
no such question is involved. If the criminal’s right is abridged by 
his crime he has only himself to thank; the result is not unjust, and 
there is no reason for restraining the operation of the statute. 

II. The question of the effect upon marital property of a change 
of domicil of the spouses was raised in Succession of Popp.*® Ac- 
quests were made in Louisiana while the spouses resided in that 
state, and remained there in the form of securities in a safe-deposit 
box after the spouses removed to Mississippi. On the death of the 
wife, an inheritance tax was laid on her half of the property in 
Louisiana. The husband claimed that he already owned the whole 
estate, his removal to Mississippi having vested the wife’s com- 
munity right in him. The court, however, following the earlier 
case of Succession of Packwood,‘ held that the acquests vesting 
under the community law remained community property in spite 
of a later change of domicil of the spouses. 


INHERITANCE 


In Helme-v. Buckelew,° the Appellate Division of the Supreme 
Court of New York held that an action, under a New York statute 
authorizing it, could be brought against a foreign executor duly 
served with process, though there was no estate in New York; and 
that this judgment would be entitled to full faith and credit in the 
state of the foreign executor’s appointment. Judge Laughlin 
dissented. 

The New York courts had already held that an action quasi in 
rem to subject New York property to the claim of a creditor might 
be maintained under this statute against a foreign representative.” 
The court had undoubted jurisdiction in that case because of the 
property. But it is submitted that it is impossible to render a 
personal judgment against a foreign representative. The claim is 
not against him; apart from the Statute of Executors, which is re- 


48 83 So. (La.) 765 (1920). 

* 9 Rob. (La.) 438 (1845), 12 Rob. (La.) 334 (1845). 

50 181 N. Y. Supp. (App. Div.) 104 (1920). 

51 Thorburn v. Gates, 103 N. Y. Misc. 292, 171 N. Y. Supp. 198 (1918), affirmed 
184 App. Div. 443, 171 N. Y. Supp. 568 (1918). 
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enacted in every state, the executor would be no more liable to pay 
the debt of the deceased than the heir or any other stranger to the 
contract. The statute has a double operation; first, it keeps the 
debt alive; second, it directs the representative to pay it out of the 
property of the deceased, a trust which the representative undertakes 
only if he takes such property. It is not possible to impose such 
an obligation upon a person without his consent; and the foreign 
executor, having received no property from New York, has given no 


consent to pay. The statute cannot extend so far, and it is sub- - 


mitted should not have such a construction; it has a perfectly legit- 
imate application otherwise. It allows foreign representatives to 
sue, where there are no domestic representatives; a perfectly proper 
power for New York to bestow. It allows them to be sued when 
there is property of the deceased in the state; an entirely legal pro- 
cedure for the application of the property to the debt. 

An important additional consideration is that to allow this action 
enables New York to administer property which lies within another 
state. 


CoNTRACTS 


I. In Indian & General Investment Trust v. Borax Consolidated,” 
bonds had been issued by an American company, payable interest 
and principal in London. An American income tax had been de- 
ducted from the amount of interest paid. It was held that the 
company must pay the entire amount of interest agreed upon. As 
this interest was payable in London, where the loan was made, it is 


clear that American legislation could not affect the amount to be. 


paid. 

II. In Langford v. Newsom,® a warranty deed had been given 
in Texas to land in Oklahoma; a flaw was alleged in the title, but 
the grantee had not been ousted. The question was, whether the 
grantee could recover for breach of the warranty, without estab- 
lishing an ouster. It was held that this question must be deter- 
mined by the law of Oklahoma. The court treated it as a-question 
of “the effect of the covenant.” It would perhaps be better to use 
a more particular term. It is a question of whether a breach has 
occurred; this should be governed by the law of Oklahoma, the 
place of performance. 


8 [1920] 1 K. B. 539. 8 220 S. W. (Tex.) 544 (1920). 
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I. In Pennsylvania Railroad v. Levine, action was brought for 
the death in Pennsylvania of a New York man. The Pennsylvania 
law, which of course governed, provided that the amount recovered 
should go to the relatives “in the proportion they would take his 
or her personal estate in case of intestacy.”’ It was properly held 
that the damages must be divided among the next of kin according 
to the New York law. 

II. The New York Workmen’s Compensation Act, like that of 
many states, has been interpreted broadly to cover injuries in the 
state, and injuries outside the state in pursuance of contracts of 
employment made in the state; and apparently injuries outside the 
state where both parties were resident. The court refused to go 
further and permit recovery where the defendant resided within 
the state, but all other features of the case were foreign.” 


PROCEDURE 


An Arizona statute provided that where adjacent mines have a 
common ingress of water or a common drainage they shall provide for 
drainage; in case of neglect by either, the mine paying for the entire 
drainage may recover from the other its share of the expense ‘‘in 
any court of competent jurisdiction.” In a subsequent paragraph 
it was held that ‘“‘the court shall have power to cause the removal 
of any rock, débris, or any other obstacle . . . where such removal 
is shown to be necessary to a just determination of the question 
involved.” One Maine corporation brought suit against another, 
on this statute, in the Maine courts to recover the defendant’s share 
of the drainage by the plaintiff of the adjoining Arizona mines of 
the two corporations. The Supreme Court held that the action 
would not lie, because the statute established ‘“‘a purely local 
method of procedure and practice,” enforceable only in the courts 
of Arizona.® 

Is this a case fairly within the well-established doctrine invoked 
by the court? As it is a mere action to recover money which is due 

§ 263 Fed. 557 (1920). 

55 Baggs v. Standard Oil Co., 180 N. Y. Supp. (N. Y. Misc.) 560 (1920). 


56 Arizona Commercial Mining Co. v. Iron Cap Copper Co., 110 Atl. (Me.) 429 
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from the defendant to the plaintiff, it seems to present no neces- 
sarily local procedure. No question can be raised as to the power 
of Arizona to create the obligation. Though the court gives no 
explanation of its application of the doctrine, it was doubtless based 
upon the second paragraph quoted: the necessity of appealing to an 
Arizona court for the removal of any physical obstacle to the de- 
termination of the question. This however is a proceeding to ob- 
tain evidence; and the court might have decided that either party 
could obtain its evidence by process in Arizona and produce it in 
Maine. The doctrine has heretofore been oftenest applied to ef- 
forts to enforce a peculiar form of stockholders’ liability of another 
state, the enforcement of which according to the terms of the 
statute required jurisdiction over all the stockholders. It is well, 
however, jealously to guard defendants against actions which it is 
oppressive to bring in a foreign state. 
Joseph H. Beale. 
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SHOULD WE ABANDON THE DISTINCTION BETWEEN GOVERNMENTAL 
AND PRIVATE FUNCTIONS IN DETERMINING THE Tort LIABILITY OF A 
MUNICIPAL CORPORATION FOR NEGLIGENCE IN AFFIRMATIVE ConDUCT?— 
A recent case raises anew the old question of liability of a city for the 
torts of employees. In Fowler v. City of Cleveland! it was held that an 
action will lie against a city for injuries occasioned by the negligence of 
members of its fire department. 

It has become a common ritual that for performance or non-perform- 
ance of governmental duties no liability attaches to a municipal cor- 
poration for the willful or negligent acts of employees, unless a statute 
expressly so provides.? But for performance or non-performance of 
private or corporate duties the same responsibility attaches to a munici- 
pal corporation as to any private corporation or individual.* Hence it 
is almost universally held that a municipality is not liable for injuries 


1 726 N. E. 72 (1919). See RECENT CasEs, p. ot, infra. 
2 Hill v. Boston, 122 Mass. 344 (1877); Eastman v. Meredith, 36 N. H. 284 (1858). 


See 1 BEAcH, Pustic Corporations, § 734; 3 ABBOTT, MUNICIPAL CORPORATIONS, 
§ 955; Cootey, MunicrPAL Corporations, § 115; 4 Ditton, MuniciPAL CorPora- 
TIONS, 5 ed., § 1626. 

8 Stanley v. The Inhabitants of Town of Sangerville, 109 Atl. 189 (1920); Bailey v. 
Mayor of New York, 3 Hill (N. Y.) 531 (1842). See 1 BEACH, PuBLIC CoRPORATIONS, 
§ 738; 3 ABBott, MunicrPaAt Corporations, § 955; 4 Ditton, MunicrpaL CorPorRA- 
TIONS, 5 ed., § 1626. 
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caused by the negligence of members of its fire department. The court 
in Fowler v. City of Cleveland ® admitted this time-honored doctrine, but 
classified the operation of a fire department as a “purely ministerial” 
rather than a governmental act. An examination of the cases shows the 
futility, not to say absurdity, of any such distinction between govern- 
mental or public and corporate or private functions for the purpose of 
predicating tort liability. Building a drawbridge,* maintaining a health 
department,’ or a charitable institution,’ confining and punishing crimi- 
nals,* assaults by policemen,’® operating an elevator in a city hall," driv- 
ing an ambulance,” sweeping and cleaning streets, have been held 
governmental acts. Sweeping and cleaning streets,“ street lighting,!® 
operating electric light plants,!* or water works,!” maintaining prisons,'® 
have been held private functions. In Paterson v. The Erie Railroad 
Company ' a city was allowed to recover for destruction of a fire engine 
although its driver was contributorily negligent. In Opocensky v. City 
of South Omaha” the court restricted the governmental function of operat- 
ing a fire department to the answering of emergency calls. In Kies v. 
Erie* recovery was allowed against a city for negligent construction of 
doors to a firehouse, but the court declared that no liability would have 
attached had the doors been negligently operated by the firemen. Such 
artificial distinctions lead to a suspicion that this doctrine of non-liability 
of municipal corporations for torts committed in the performance of 
public functions rests upon historical confusion of principles. The variety 
and insufficiency of the reasons.which have been advanced in its support 
strengthen this suspicion. 

Five reasons have, at one time or another, been given: 1. The state is 
sovereign and the municipality its governmental agency: no suit can be 
brought against the state without its consent, therefore none against 


# Cunningham ». City of Seattle, 40 Wash. 59, 82 Pac. 143 (1905); Burrill v. Augusta, 
78 Me. 118, 3 Atl. 177 (1886); Wilcox v. Chicago, 107 Ill. 334 (1883); Jewett v. New 
Haven, 38 Conn. 368 (1871); Fisher v. Boston, 104 Mass. 87 (1870). See 1 BEACH, 
Pusiic Corporations, § 744; 3 ABBOTT, MUNICIPAL CORPORATIONS, § 963; 4 DILLON, 
Corporations, 5 ed., § 1660; CooLey, MUNICIPAL CORPORATIONS, 380. 

5 126 N. E. 72 (1919). 

6 Daly v. New Haven, 69 Conn. 644, 38 Atl. 397 (1897). 

7 Howard ». Philadelphia, 250 Pa. St. 184, 95 Atl. 388 (1915); Tollefson v. Ottawa, 
228 Ill. 134, 81 N. E. 823 (1907). 

8 — v. Western Kentucky Asylum for the Insane, 122 Ky. 213, 91 S. W. 671 

1906). 
( ye v. City of Owingsville, 121 S. W. 672 (1909). 

10 Lamont v. Stavanaugh, 129 Minn. 321, 152 N. W. 720 (1915). 

1 Schwalk’s Adm’r ». City of Louisville, 135 Ky. 570, 122 S. W. 860 (1909). 

12 Maxmilian v. Mayor of New York, 62 N. Y. 160 (1875). 

3 Savannah »v. Jordan, 142 Ga. 409, 83 S. E. 109 (1914). 

14 Young v. Metropolitan Street Railroad Company, 126 Mo. App. 1, 103 S. W. 
135 (1907); Denver v. Maurer, 47 Colo. 209, 106 Pac. 875 (1910); Missano ». Mayor of 
New York, 160 N. Y. 123, 54 N. E. 744 (1899). 

15 Dickinson v. City of Boston, 188 Mass. 595, 75 N. E. 68 (1905). 

16 Saulman v. Nashville, 131 Tenn. 427, 175 S. W. 532 (1915). 

17 Bailey v. Mayor of New York, supra. See Stubbs »v. City of Rochester, 226 
N. Y. 516, 124 N. E. 137 (1919). 

18 Edwards v. Pocahontas, 47 Fed. 268 (1891). 

19 78N. J. L. 592, 75 Atl. 922 (1910). 

20 ror Neb. 336, 163 N. W. 325 (1917). 

21 169 Pa. St. 598, 32 Atl. 621 (1895). 
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the municipality;” 2. The municipality derives no pecuniary benefit or 
profit from the exercise of public functions;* 3. Members of municipal 
departments in the exercise of public duties are not agents of the city, 
therefore the doctrine of respondeat superior has no application; 4. It is 
necessary for the proper performance of governmental functions that a 
municipal corporation should not be liable for the negligence of its serv- 
ants;%° 5. Municipalities should not be liable for torts committed in 
the performance of duties arbitrarily imposed by the legislature, but 
should be liable only for those committed in performance of duties 
voluntarily assumed under general statutes.” None of these reasons is 
sound. The immunity of a sovereign from suit rests upon no “formal 
conception, or obsolete theory, but on the logical and practical ground 
that there can be no legal right as against the authority that makes 
the law on which that right depends.” ?” This conception does not 
underly a municipal corporation. In admiralty, for example, it is 
well settled that a municipal corporation is liable for the torts of 
its servants.2® Moreover, tort liability is not based upon a bene- 
fit derived by the tortfeasor. Nor does the character of the service 
rendered determine the fact of agency; but rather the determining factors 
are whether the principal employs, pays, controls, and dismisses the 
servant.” In answer to the fourth reason, proper performance of public 
duties can hardly be said to rest upon the immunity of a public 
corporation for willful and negligent conduct of its employees. Finally, 
the voluntary assumption of an unquestioned duty has never been the 
starting point for liability in the law of torts. 

The basis for the doctrine is to be found in its origin, and its origin 
is to be found in early common-law actions. No action on the case lay 
by a private individual against a town for the omission to perform a 
public duty, but the proper procedure was by way of indictment." The 
lack of private action was later placed upon the ground that towns were 
usually not corporate and so could not be sued.” And still later re- 
covery was denied because of the long-established common-law rule.* 
It is to be noted that these cases were actions for omissions to perform 
public duties, and they can therefore be placed upon the general doctrine 


* Frederick v. City of Columbus, 58 Ohio St. 538, 51 N. E. 35 (1898). See Cooey, 
MUNICIPAL CORPORATIONS, § 115. 

% Hill v. Boston, supra. 

* Burrill v. Augusta, supra; Wilcox v. Chicago, supra; Maxmilian v. Mayor of New 
York, supra; Hafford v. New Bedford, 16 Gray (Mass.) 297 (1860). See 1 BEaAcn, 
Pusiic Corporations, § 744; 4 DILLON, MunicrpaL Corporations, 5 ed., § 1655. 

25 3 Appott, MUNICIPAL CoRPORATIONS, § 963; COOLEY, MUNICIPAL CorPORA- 
TIONS, § 115. 

26 Bigelow v. Randolph, 14 Gray (Mass.) 541 (1860); Dickinson 2. Boston, supra; 
Edwards v. Pocahontas, supra. 

27 Mr. Justice Holmes in Kawananakoa v. Polyblank, 205 U. S. 349, 353 (1907). 

28 See Metropolitan Railroad Company 2. District of Columbia, 132 U. & 1, 9 (1889). 

29 Workman v. Mayor of New York, 179 U. S. 552 (1900); City of Chicago v. White 
Transportation Company, 243 Fed. 358 (1917); City of Chicago ». Chicago Trans- 
portation Company, 222 Fed. 238 (1915). 

80 Martin v. Temperly, 4 Q. B. 298 (1843); Laugher v. Pointer, 5 B. & C. 547 (1826). 

31 Bro. Abr., Accion sur le case, pl. 93. 

8 See Thomas 2. Sorrell, Vaugh. 330, 340 (1706). 

% Russell v. Men of Devon, 2 T. R. 667 (1788); Mower ». Leicester, 9 Mass. 237 
(1812); Bartlett v. Crozier, 17 Johns. (N. Y.) 439 (1820). , 
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omission is of a legal duty running to the particular individual injured.™ 


Negligent performance of an affirmative act presents a different prob- 


lem.** Mr. Justice Blackburn, in Foreman v. Mayor of Canterbury,* 
properly allowed recovery against a municipality for a servant’s negli- 
gence in affirmative conduct. But the correct analysis was obscured by 
Lord Chief Justice Cockburn in Scott v. Mayor of Manchester ** when he 
allowed recovery against a municipal corporation for negligently operat- 
ing gas works on the ground that the corporation derived a profit from 
the work. 

And so an anomalous doctrine, based upon misconceptions and a 
confusion of misfeasance with nonfeasance, has become fastened upon 
the law. The time has come to face anew the real principles involved. 
The problem is a simple one of agency and torts, and whether there is 
any reason why ordinary principles should not apply to a municipal 
corporation. Firemen are in fact servants of the city. When a person, 
through no fault of his own, is injured by negligent driving of fire ap- 
paratus who should bear the loss: the innocent individual, or the corpora- 
tion and ultimately the community? A principal should be liable for the 
torts of his agents which arise within the scope of and in the course of the 
employment.** This is the basic conception underlying the law of agency. 
And to this conception a municipal corporation should form no exception. 
Injuries caused by negligence of municipal employees are proper items 
of expense to be borne by the community. For omission to perform public 
duties running to the community as a whole there should of course be no 
municipal liability to private individuals.*® But in the undertaking of an 
affirmative course of conduct it is immaterial that the duty being per- 
formed is a public one from which the municipality derives no profit. 
Liability should be based upon the exaction of the law that everyone, 
in the performance of an affirmative course of conduct, must at his peril 
measure up to a standard of due care. The reasoning in Fowler v. City 
of Cleveland“ is not wholly satisfactory. It can hardly be said that 
operating a fire department is a ministerial act; nor, as Mr. Justice 
Wanamaker contends, that a sovereign should be sued in the same manner 
as any individual because the constitution was designed to protect the 
individual. Nevertheless the result is desirable. In order to reach it 
it was necessary to overrule a previous decision of the same court.” It is 
to be hoped that this example will be followed in other jurisdictions 
when the question arises in the future. 


% Union Pacific Railway Company v. Cappier, 66 Kan. 649, 72 Pac. 281 (1903). 
35 Hunicke v. Meremec Quarry Company, 262 Mo. 560, 172 S. W. 43 (1914); Depue ». 
Flateau, 100 Minn. 299, 111 N. W. 1 (1907); Black v. New York, New Haven, and 
Hartford Railway Company, 193 Mass. 448, 79 N. E. 797 (1907). 

3 L. R.6Q. B. 214 (1871). See Mersey Docks ». Gibbs, 1 H. L. 93, 111 (1866). 

37 2H. & N. 204 (1857). 

38 Howe v. Newmarch, 12 Allen (Mass.) 49 (1866); Limpus v. The London General 
Omnibus Company, 1 H. & C. 526 (1862). 

39 See Rochester White Lead Company »v. City of Rochester, 3 N. Y. 463 (1850). 

40 Bowden »v. City of Kansas, 69 Kan. 587, 77 Pac. 573 (1904). 

4 126 N. E. 72 (1919). 
@ Frederick v. City of Cleveland, supra. 
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PowErRS CONFERRED UPON CONGRESS BY THE SIXTEENTH AMEND- 
MENT. — In the recent case of Evans v. Gore! the Supreme Court of the 
United States decided that by taxing the salary of a federal judge as a 
part of his income, Congress was in effect reducing his salary and thus 
violating Art. III, § 1, of the Constitution.? Admitting for the present 
purpose that such a tax really is a reduction of salary,® even so it would 
seem that the words of the amendment ‘ giving power to tax “‘incomes, 
from whatever source derived,” are sufficiently strong to overrule pro 
tanto the provisions of Art. III, § 1. But, two years ago, the court had 
already suggested that the amendment in no way extended the subjects 
open to federal taxation.’ The decision in Evans v. Gore affirms that 
view, and virtually strikes from the amendment the words “from what- 
ever source derived.” . 

The court seeks to support its position by finding in the history of the 
proposal and adoption of the amendment, proof that it was intended to 
serve the sole purpose of enabling Congress to levy a direct tax without 
apportionment according to population.® It is true that one of the main 
purposes in framing the amendment was, as the court says, to remove 
this obstacle to an income tax raised by the Pollock case.” But there 
existed other obstacles as well. It had been objected that Congress 
could not tax the income from state and municipal bonds,® nor the sal- 
aries of state officials,’ nor the salaries of federal judges,'® this last being 
the exact question before the court. It is probable that the amendment 
was intended to remove these obstacles as well, and that it was for this 
express purpose that the words “from whatever source derived” were 
inserted." Such seems to be the opinion of the senator who introduced 
the amendment.” And even though it may not be clear that the intent 
was other than that found by the court, at least it may be said that the 
court’s view is not sufficiently supported by the facts to bear the great 
weight attached to it. 


1 4o Sup. Ct. Rep. 550 (1920). See Recent CasEs, p. 85, infra. 

2 “The Judges . . . shall, at stated Times, receive for their Services, a Compensa- 
tion, which shall not be diminished during their Continuance in Office.” 

3 The dissenting opinion points out that a tax on the judge’s income reduces his 
assets no more than any other tax. Evans v. Gore, 40 Sup. Ct. Rep. 550, 557. 

‘ The full text of the Sixteenth Amendment is: “The Congress shall have power 
to lay and collect taxes on incomes, from whatever source derived, without apportion- 
ment among the several states, and without regard to any census or enumeration.” 

5 Peck v. Lowe, 247 U. S. 165 (1918). 

6 See Evans v. Gore, supra, 555, 556. . 

7 Pollock v. Farmers Loan & Trust Co., 157 U. S. 429 (1895). One of the holdings 
of this case was that an income tax, not laid in proportion to the census, violated Art. 
II, sec. 9, cl. 4, of the Constitution. 

8 Tbid., supra. 

® Collector v. Day, 11 Wall. (U. S.) 113 (1870). 

10 Letter of Chief. ustice Taney, 157 U.S. 7or (1862). 

11 The second form in which the amendment was proposed was: “The Congress 
shall have power to lay and collect direct taxes on incomes without apportionment 
among the several states according to population.” 44 Conc. REC. 3377. 

The amendment next appeared in its final form. See note 4, supra. Comparison 
shows that the two significant changes were: first, the omission of the word “direct”’; 
second, the insertion of the words “from whatever source derived.” Neither of these 
changes are consistent with the view that the sole purpose of the amendment was to 
enable Congress to lay a direct tax without apportionment. 

#2 Senator Brown. 45 Conc. REc. 2246. 
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It is possible that the court felt that if it gave full force to the words 
of the amendment in the matter of the salaries of the judges, it would 
be difficult to refuse them that force in the matter of income derived 
from state and municipal bonds. The court might well hesitate to com- 
mit itself to the latter, for, apart from its legal aspect, such a decision 
would be of striking significance in the financial and economic world.” 
To avoid this difficulty an opinion was given indicating that the words 
“‘from whatever source derived” are of no force at all, because foreign 
to the immediate purpose of the amendment. 

It is suggested that a sounder solution of the problem can be found 
in the principle which requires express terms to effect startling changes, 
and denies that such changes can be introduced by the mere force of 
general language.“ On this principle it would be hard to say that the 
change that would result from compelling federal judges to pay an in- 
come tax on their salaries could be termed startling and revolutionary. 
Such a change would not suddenly expose the judiciary to the tyranny 
of the Congress.'® On the other hand, if the question arises whether 
the amendment gives Congress the power to tax income derived from 
state and municipal bonds, there would be good ground for holding that 
it did not. For it has been held repeatedly that Congress cannot levy 
such taxes,!® and that the states are equally powerless to tax federal 
instrumentalities.‘7 Furthermore, these decisions rest on no express 
words of the Constitution, but upon the very base and frame of our gov- 
ernment as set forth in that instrument.'® To interfere with that frame 
might well be held a startling and revolutionary change. This view 


makes it possible to limit the effect of the amendment without an extreme 
disregard of its literal meaning. 


THE SEVENTH AMENDMENT AND PartiaAL NEw TRIALS. — The agita- 
tion for procedural reform and in some measure its realization make it 
pertinent to inquire how far the Seventh Amendment of the Federal 
Constitution, guaranteeing the right to jury trial,! may prove a stumbling- 
block in the way of such progress. Though the Seventh Amendment 


8 Exemption from taxation puts a premium on state and municipal bonds, thus 
forcing up the rate of interest at which railroads and other industrial organizations 
can borrow. 

1 Cope v. Doherty, 2 DeG. & J. 614 (1858); Kneil v. Egleston, 140 Mass. 202 (1885). 
See State v. Brown, 71 W. Va. 510, 523, 77 S. E. 243, 245 (1885); Woolridge v. M’Kenna, 
8 Fed. 650, 659 (1881). 

18 The power to levy a general income tax, which would incidentally include the 
salaries of the judges, would be but a clumsy weapon in the hands of Congress, com- 
pared to the power, already possessed, of refusing to make the necessary appropria- 
tions to pay them any salary at all. 

16 Pollock v. Farmers Loan & Trust Co., supra; United States v. Railway Co., 17 
Wall. (U. S.) 322 (1873). 

17 M’Culloch v. Maryland, 4 Wheat. (U. S.) 316 (1819); Farmers Bank ». Minne- 
sota, 232 U. S. 516 (1914). 

18 See Dobbins v. Commissioners, 16 Pet. (U. S.) 435, 447 (1842). 


1 The Seventh Amendment provides: “In suits at common law, where the value 


in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, 


and no fact tried by a jury shall be otherwise re-examined, than according to the rules 


of common law.” 
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does not apply to state courts,” the state constitutions almost universally 
contain similar provisions and raise identical constitutional questions. 
It is well established that the Seventh Amendment and similar state 
constitutional provisions guarantee the right to jury trial as it existed 
when the respective provision was adopted,‘ and further that they 
guarantee the substance rather than the mere form of the right. Though 
the number of jurors — namely, twelve,® the impartiality of the jury,’ 
and the unanimity of its decision,® are recognized as essential ingredients, 
much uncertainty exists as to what is form and what is substance.° 
The Slocum case,’° holding that a judgment entered notwithstanding 
the verdict by an appellate court is a violation of the Seventh Amend- 
ment, has been severely criticized." The case finds its echo in a decision 
of the Circuit Court of Appeals of the Third Circuit,” which holds that 
to submit a case on retrial to a new jury on the single issue of damages, 
which were inadequately found by the first jury, is an infringement of 
the right to jury trial as guaranteed by the Seventh Amendment.” The 
objection to a rigid interpretation-of the Constitution was well put by 
Justice Hughes in his dissenting opinion in the Slocum case,'* where he 
says: “It [the decision] erects an impassable barrier, unless the Consti- 
tution be amended, to actions of Congress along the same line for the 
purpose of remedying the mischief of repeated trials and of thus dimin- 
ishing in a highly important degree the delays and the expense of liti- - 
gation.” It is true that the practice of a partial new trial was unknown © 


at the time of the adoption of the Federal Constitution.* But this fact Fi 


cannot be conclusive as to whether the right to have the same jury pass 
on all issues is a substantial or a non-essential part of the right. Those 
decisions commend themselves to reason that hold that whether the 
same or different juries pass upon the different issues is a matter of form 


2 Walker v. Sauvinet, 92 U. S. 90 (1875); Minn. & St. Louis Ry. Co. v. Bombolis, 
241 U. S. 211 (1916). 

* For state constitutional provisions, see 2 THoMPsON, TRIALS, 2 ed., § 2226. 

4 East Kingston v. Towle, 48 N. H. 57 (1868); Thompson v. Utah, 170 U. S. 343 
(1898); Knee v. Balt. City Ry. Co., 87 Md. 623, 40 Atl. 890 (1898); Traction Co. ». 
Hof, 174 U. S. 1 (1899). 

5 Haines v. Levin, 51 Pa. St. 412 (1866); Walker v. N. M. & So. Pac. Ry. Co., 165 
rat heed Iton, 4 Amer. Hist. Rev. (N. J.) 456 (1780); Opinion of the Judges 

olmes v. Walton, 4 Amer. Hist. Rev. (N. J.) 456 (1780); Opinion of the Ju 
41 N. H. 550 (1860); Thompson »v. Utah, supra. ‘ 

7 Gibbs v. State, 3 Heisk. (Tenn.) 72 (1871); People v. Dunn, 157 N. Y. 528, 52 
N. E. 572 (1899). 

8 Opinion of the Judges, 41 N. H. 550, supra; Amer. Pub. Co. »v. Fisher, 166 U. S. 
464 (1897); Springville v. Thomas, 166 U. S. 707 (1897). 

® For a discussion of this subject, see Austin Scott, “Trial by Jury and the Reform 
of Civil Procedure,” 31 Harv. L. REv. 6609. 

10 Slocum »v. N. Y. Life Ins. Co., 228 U. S. 364 (1913). 

1 See J. L. Thorndike, “Trial by Jury in the United States Courts,” 26 Harv. L. 
REV. 732; Ezra R. Thayer, “ Judicial Administration,” 63 U. or Pa. L. Rev. 585; RE- 
PORT AMER. Bar Assoc., 1913, 561. But supporting the case see Henry Schofield, 
“New Trials and the Seventh Amendment,” 8 Itz. L. REv. 287, 381, 465. 

2 McKeon v. Central Stamping Co., 264 Fed. 385 (Cir. Ct. App.) (1920). See 
RECENT CASES, p. 86, infra. 

bs See Austin Scott, “Progress of the Law (Civil Procedure),” 33 Harv. L. REv. 
236, 249. 

14 See Slocum v. N. Y. Life Ins. Co., 228 U. S. 364, 400, supra. 

16 Parker v. Godin, 2 Strange, 813 (1729). 
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and not of substance.1* Though, as objected by the Circuit Court of 
Appeals, the judgment represents a combination of jury findings, it is 
nevertheless true that all the facts of the case have been passed upon by 
the recognized triers of fact — a jury. If the issues are distinct, and the 
error confined to part of the issues only,'” distinct findings by distinct 
juries can hardly be prejudicial to either party. Where an error has 
been committed in part only of the trial, it has been insisted in a well- 
known opinion '* that the right is not to a new trial, but to the correction 
of the error. The constitutional guarantee of thé re-examination of fact 
according to the common law does not require a re-examination of all 
the issues. It was even asserted in the same opinion that to set aside a 
verdict on the issues correctly found as well as those incorrectly found 
is not only unjust to the successful party, but arbitrary as well. 

It is moreover difficult to reconcile the opinion of the Circuit Court 
of Appeals with the prevailing practice of remittiturs, recognized not 
only as valid in state courts,!* but likewise as constitutional in federal 
practice by the Supreme Court.” - Without constitutional infringe- 
ments,” it is thus possible by a remittitur not simply to set aside the 
verdict in so far as it pertains to damages, but to reduce the. finding of 
damages, and enter judgment on the reduced verdict, without any pos- 
sibility of new trial except in so far as the plaintiff refuses to consent to 
the reduction. It is difficult, therefore, to see how the unconditional 
resubmission of the issue of damages to a new jury can cause offense. 

But to turn to cases more directly in conflict with the decision of the 
Circuit Court of Appeals, it is now the common practice in state courts 
to grant partial new trials. The result, reached partly by statute” and 
partly by judicial decision,* has been attained without constitutional 


16 Bennett v. State, 57 Wis. 69, 14 N. W. o12 (1883); Smith v. Western Pac. Ry., 
203 N. Y. 499, 96 N. E. 1106 (1911). ° 

17 Of course where the error taints all the issues as in a compromise verdict, a com- 
plete new trial should be granted. Doody »v. B. & M. Ry., 77 N. H. 161, 89 Atl. 487 
(1914); Waucantuck Mills v. Magee Co., 225 Mass. 31, 113 N. E. 573 (1916). 

18 Lisbon v. Lyman, 49 N. H. 553 (1870). 

19 Burdict v. Mo. Pac. Ry., 123 Mo. 221, 27 S. W. 453 (1894); Trow »v. Village of 
White Bear, 78 Minn. 432, 80 N. W. 1117 (1899); Willette v. Rhinelander Paper Co., 
< Man 537, 130 N. W. 853 (1911); Louisville & N. Ry. v. Frank, 80 So. (Fla.) 60 

1918). 

are: Vaney: etc. Co. v. Mann, 130 U. S. 69 (1889); Gila Valley Ry. ». Hall, 
232 U. S. 94 (1914). 

"1 Cf. Watt v. Watt (1905), A. C. 115, where a remittitur was held a denial of de- 
fendant’s right to a jury trial. But in Barber & Co. v. Deutche Bank & Co. (1919), 
A. C. 304, a remittitur was allowed where an error led to a virtually liquidated amount 
being included in the verdict. ; 

® Hartman v. Baldwin, 103 Kan. 764, 176 Pac. 115 (1918). See 1909 KANSAS 
Laws, § 307. New Jersey has a similar statute; see 1912 NEw JersEy Laws, § 73. 

% Duff v. Duff, ror Cal. 1, 35 Pac. 437 (1894); Ga. Ry. & Banking Co. v. Daniel, 
89 Ga. 463, 15 S. E. 538 (1892); Kessans v. Kessans, 58 Ind. App. 437, 108 N. E. 380 
(1915); Case Threshing Machine Co. v. Fisher, 144 Iowa, 45, 122 N. W. 575 (1909); 
McKay »v. N. E. Dredging Co., 93 Me. 201, 44 Atl. 614 (1899); Pratt v. Boston, etc. Co., 
134 Mass. 300 (1883); Schroeder »v. Edwards, 205 S. W. (Mo.) 47 (1918); Helvetia 
Copper Co. v. Hart Parr Co., 171 N. W. (Minn.) 272 (1919); Ramsdell v. Clark, 20 
Mont. 103 (1897); Lisbon v. Lyman, supra; Schlitz Brewing Co. v. Ester, 86 Hun 
(N. Y.), 22, 33 N. Y. Supp. 143 (1895); Lake v. Bender, Adm., 18 Nev. 361 (1884); 
Benton v. Collins, 125 N. C. 83, 34 S. E. 242 (1899); Clark v. N. Y.,N. H., & H. Ry., 
33 R. I. 83, 80 Atl. 406 anrh Laney ». Bradford, 4 Rich. (S. C.) 1 (1850); Spawn 
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misgivings. The Massachusetts court has expressly declared a statute 
conferring the right to grant a partial new trial constitutional. More- 
over, the practice is not unknown in some federal courts in cases in which 
part of the issues only have been affected by some error of law in the 
trial or by some defect in the verdict.“ The United States Supreme 
Court has not yet passed upon the question. When this question does 
squarely come before it, it is to be hoped that it will then allay the con- 
stitutional doubts now seemingly in the way of a procedural simplifica- 
tion as wise as it is expedient. 


Stare Decisis. — The doctrine of stare decisis is based upon the prin- 
ciple that certainty in law is preferable to reason and correct legal prin- 
ciples. This idea has become so firmly fixed in England that the House 
of Lords! and the Court of Appeal? hold that they have no power to 
reverse themselves on a proposition of law, no matter how erroneous 
their previous decision may have been. Practically all American juris- 
dictions, however, apply the doctrine with less and less rigidity, so that 
an overruled decision is by no means uncommon. The explanation of 
this difference in opinion is simple. 

The varying conditions which exist in America geographically and 
politically have caused American jurisdictions to reconstruct many of 
the old common-law principles and to depart from them absolutely when 
expediency makes a change advisable. The different tests to determine 
navigability of streams on the question of the extent of admiralty juris- 
diction,’ the law as to liability of owners of domestic animals for trespass 
upon unfenced land,‘ and the riparian and priority doctrines as to the 
use of water ® are but a few of the instances where courts have com- 
pletely changed existing principles of law by the force of their decisions. 
Such departures are unquestionably wise. But the difficult situation 
arises where conditions have been altered but slightly, and yet upon the 
most careful consideration the old legal doctrine seems wrong although 
it has been reiterated in decision after decision. It is such situations 
which cause courts the greatest anxiety. The admission of the House of 
Lords that it cannot reverse itself on a proposition of law is one of weak- 


v. S. D. Cent. Ry., 26 S. D. 1, 127 N. W. 648 (1910); Auwater v. Kroll, 79 Wash. 179, 
140 Pac. 326 (1914); Moss ». ’Campbell’s Ry., 75 W. Va. 62, 83 S. E. 721 (1914). 
More-Jones Glass Co. ». W. J., etc. Ry., 47 Vroom (N. J), 9; ) 69 Atl. 491, 492 
(1908); Fry v. Stowers, 98 Va. 417, 422, 36 S. E. 482 (1900). Contra, B 
Mayer Boot & Shoe Co., 161 Wis. 404, 154 N. W. 637 (1915). 

*4 Opinion of the Justices, 207 Mass. 606, 94 N. E. 846 (1911). 

25 Farrar v. Wheeler, 145 Fed. 482 (1906) (Cir. Ct. App.); Calaf v. Fernandez, 239 
Fed. 795 (Cir. Ct. App.) (1917); Original 25-1 Mine v. 21 Mining Co., 254 Fed. 630 
(Dist. Ct., N. D. Cal.) (1918). 


1 London St. Tramways Co. v. London County Council [1898], A. C. 375. 

2 Olympian Oil Cake Co. v. Produce Brokers Co., 112 L. T. R. 744 (1914). 

3 Genesee Chief ». oe. 12 How. (U.S. ) 443 (1851); The Daniel Ball, ro Wall. 
(U. S.) 557 (1870). See 33 Harv. L. Rev. 458. 
. 4 Beinhorn v. Griswold, 27 Mont. 79, 69 Pac. 557 (1902). 

5 See Samuel C. Wiel, “Theories of Water Law,” 27 Harv. L. REv. 530. 
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ness. It would be even worse to discard the doctrine of stare decisis 

altogether. But have we not too high an opinion of our judiciary to 
admit that an absolute rule of stare decisis is necessary? The pride of 
our judges in their work and in the Anglo-American legal system should 
act as a constant check upon the natural tendency to let individual 
opinions change that which seems incorrect, but yet has sound legal 
reason behind it and has been held to be the law by our predecessors. 

What are the considerations which should influence a court in deciding 
whether earlier decisions should be overruled? If the former decisions 
have resulted in a rule of property upon which the conduct of individuals 
has been modeled, a court should almost never depart from them. The 
necessity for a change seldom will outweigh the expediency of having a 
Gibraltar-like stability where vested interests are involved.” 

A most troublesome and yet frequent case for the application of stare 
decisis is one where a contract has been made in reliance upon a decision, 
and in a subsequent lawsuit the court upon due reflection feels that the 
former decision is clearly wrong in the principle of law which it expounds. 
Should the court adopt the correct legal rule although it destroys the 
value of the contract? On the constitutional question involved much 
has been said, but the Supreme Court of the United States is definite in 
laying down the proposition that a decision overruling the earlier case 
does not come within the constitutional prohibition against impairing 
the obligation of contracts, that the prohibition only applies to impair- 
ment of contracts by legislative action. But although not unconstitu- 
tional, yet courts should hesitate to change the law where contractual 
rights will be extinguished thereby.? Such a change should be made 
only when a court is positive that the old rule was unsound legally when 
laid down or has become so due to the rapidly changing surrounding 
circumstances. A case involving such questions should never be over- 
ruled if a reasonable judge under the circumstances could hold the law 
to be as formerly decided. 

Where neither contracts nor rules of property are involved the ques- 
tion as to the need for certainty of the law as against the need for correct 
legal principles is much simpler. For instance, no one is entitled to rely 
upon the judicial interpretation of a statute that provides for disbar- 
ment in case of conviction of a felony, and the court should feel free to 


6 See J. G. Kotze, “Judicial Precedent,” 144 L. T. 349, 351, 391. It isa regrettable 
situation when Lord Justice Buckley speaking for the Court of Appeal in Olympian 
Oil Cake Co. v. Produce Brokers Co., supra, felt compelled to say, “I am unable to 
adduce any reason to show that the decision which I am about to pronounce is right. 
On the contrary, if I were free to follow my own opinion, my own powers of reasoning, 
such as they are, I should say that it is wrong. But I am bound by authority, which 
of course it is my duty to follow, and following authority I feel bound to pronounce the 
judgment which I am about to deliver.” It is a relief to know that the House of Lords 
reversed this decision in [1916] 1 A. C. 314, as the precedents which the Lord Justice 
felt bound to follow were not decisions of the House of Lords. 

7 Braxon v. Bressler, 64 Ill. 488 (1872). See Yazoo & Miss. Valley R. R. Co. 2. 
Adams, 81 Miss. go, 114, 32 So. 937, 946 (1902). 

8 Central Land Co. v. Laidley, 159 U. S. 103 (1894); Cleveland & Pittsburg R. R. 2. 
City of Cleveland, 235 U.S. 50 (1914); McCray ». Miller, 186 Pac. (Okla.) 1089 (1920). 
See Wilbur Larremore, “Stare Decisis and Contractual Rights,” 22 Harv. L. Rev. 182. 

® Thomas v. State, 76 Oh. St. 341, 81 N. E. 437 (1907). 
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overrule an earlier construction. A recent California decision © which 
shifts the burden of overruling such a line of decisions to the legislature 
is open to the same criticism as the highest courts of England. In John- 
son v. Cadillac Motor Car Co." the court did not hesitate to overrule its 
earlier decision upon the identical case when upon careful reflection it 
determined that the principle of law which it had laid down was incor- 
rect. It is refreshing to see a court willing to admit its error openly. 
When once a court has reached the conclusion that a prior decision is 
wrong it is much better to overrule it expressly than to purport to follow 
it and yet construct subtle distinctions every time the general principle 
involved arises. Such a straightforward attitude will go a great way in 
successfully combating the attack which is often launched against our 
so-called case law,” and will furnish an impetus for careful legal thought 
which, combined with our respect for and adherence to judicial pre- 
cedents, will preserve the wonderful living characteristics of the Anglo- 
American legal system.” 


EFFECT OF IMPOSITION BY IMPERSONATION IN THE LAW OF BILLS AND 
Notes. — The recent case of Montgomery Garage Co. v. Manufacturers’ 
Liability Ins. Co." illustrates the problem presented by the not infrequent 
fraud of impersonation. A represented himself as X to the defendant and 
received a check drawn to X’s order. The bona fide purchaser from A 
was allowed to recover on the ground that the defendant intended A 
rather than X as the payee and the proper person to indorse. The de- 
cision follows the present trend of authority.2 This species of fraud is 
met with in other branches of the law;* and the problems arising there- 
from are generally handled in the same way. 

Upon analysis the question resolves itself into effectuating the intent 
of the victim, a matter of no small difficulty when it is considered that 
the defrauded party has more than one intent. Where the impostor is 
physically present, the intent of the victim to deal with the personality 
before him is deemed paramount.‘ The intent to deal with the individual 
whom the impostor is impersonating is ex necessitate disregarded. This 
is equally the law in Sales.° However, an unwarranted distinction is 


10 In re Riccardi, 189 Pac. 694 (Cal.) (1920). See RECENT CASES, p. 93, infra. 

11 261 Fed. 878 (Circ. Ct. App.) (1919). See REcENT CASES, p. 93, infra. 

2 See “The Law of the Case,” 51 Can. L. Jour. 95, where a vigorous attack is 
made against the queried methods of studying law and of making decisions. 

8 See Charles E. Blydenburg, “Stare Decisis,” 86 Cent. L. Jour. 388. 


1 tog Atl. 296 (N. J. 1920). See Recent CasEs, p. 84, infra. 

2 United States v. Nat. Bank, 45 Fed. 163 (1891); Boatsman v. Stockmen’s Nat. 
Bank, 56 Colo. 495, 138 Pac. 764 (1914); Metzger v. Franklin Bank, 119 Ind. 350, 21 
N. E. 973 (1889); Emporia Bank ». Shotwell, 35 Kan. 360, 11 Pac. 141 (1886); 
Robertson », Coleman, 141 Mass. 231, 4 N. E. 619 (1886); McHenry »v. Citizens 
Bank, 85 Oh. St. 203, 97 N. E. 395 (1911); Land Title and Trust Co. v. Nat. Bank, 
196 Pa. 230, 46 Atl. 420 (1900); Jamieson v. Heim, 43 Wash. 153, 86 Pac. 165 (1906). 

® See WILLISTON, SALES, § 635; Clarence Ashley, “Mutual Assent in Contract,” 
3 Cor. L. Rev. 71. See also 68 U. or Pa. L. REv. 387. 

* Robertson v. Coleman, supra; Famous Shoe Co. v. Crosswhite, 124 Mo. 34, 27 
S. W. 397 (1894); Land Title and Trust Co. v. Nat. Bank, supra; Heavey v. Commercial 
Nat. Bank, 27 Utah, 222, 75 Pac. 727 (1904). 

5 Phillips v. Brooks, Ltd., [1919] 2 K. B. 243; Edmunds 2. Merchants’ Co., 135 
Mass. 283 (1883); Phelps v. McQuade, 220 N. Y. 232, 115 N. E. 441 (1917). 
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sometimes made when the imposition is effected through correspondence. 
In the law of Sales, the intent to deal with the party actually carrying on 
the correspondence has been held subsidiary to the intent to negotiate 
with the party whose name is used.® There are a few cases in the law of 
Bills and Notes in accord; 7 but the majority of decisions draw no dis- 
tinction between impersonation by correspondence § or in the presence of 
the victim. It is indeed difficult to determine which of the two conflict- 
ing intents should be effectuated; but that the result should be the same, 
whether the impostor appears in person or whether he acts through 
correspondence, would appear to be the better reasoning.’ In truth, the 
propriety of metaphysically ascertaining a dominant intent may well be 
disputed. Why would it not be consonant with justice to say in all 
these cases that so long as there is any intent to deal with the very party 
who is actually present, writing, telegraphing, or telephoning, that in- 
tent shall be paramount whenever the rights of a bona fide purchaser 
intervene? 

Though the argument contra has been presented with much vehe- 
mence,! it is hard to see why any loss due to fraudulent impersonation 
should fall upon the indorsee. This is not the general rule in regard to 
fraud." To cleave too closely to the contention that this is a forgery ” 
through which the holder cannot acquire any rights is fallacious. The 
fact that the impostor is criminally liable for forgery is not conclusive. 
Before we can say that there has been a forgery defeating any rights of 
the purchaser against the drawer, we must first determine whether the 
person who purports to sign is the person intended by the drawer to sign. 
To decide that there has been a forgery begs the very question in issue. 
Again, too much emphasis should not be laid on the name. A name is 


not the sole method of designating an individual. If the name per se 
were controlling, then a John Smith who wrongfully indorsed a check | 
payable to John Smith, another-individual, should pass a good title to 
the instrument. But such is not the law; the man who was intended 


6 Cundy ». Lindsay, 3 A. C. 459 (1878). 

7 Palm v. Watt, 7 Hun (N. Y.), 317 (1876); Mercantile Bank ». Silverman, 148 
N. Y. App. Div. 1, 132 N. Y. Supp. 1017 (1911), affirmed 210 N. Y. 567, 104 N. E. 
1134. But see First Nat. Bank v. Amer. Exch. Bank, 49 N. Y. App. Div. 349, 63 N. Y. 
Supp. 58 (1900), affirmed 170 N. Y. 88, 62 N. E. ro8o. 

8 Boatsman v. Stockmen’s Nat. Bank, supra; Metzger v. Franklin Bank, supra; 
Maloney »v. Clark, 6 Kan. 82 (1870); Hoffman v. Amer. Exch. Bank, 2 Nebr. (Unof.) 
217, 96 N. W. 112 (1901). 

9 See Clarence Ashley, ‘Mutual Assent in Contract,” 3 Cor. L. REv. 71, 75, 76. ¢ 

10 Western Union »v. Bimetallic Bank, 68 Pac. 115 (1902); Gallo v. Brooklyn Savings 
Bank, 199 N. Y. 222, 92 N. E. 633 (1910); Tolman v. Amer. Exch. Bank, 22 R. I. 462, 
48 Atl. 480 (1901); Simpson v. Denver, etc. R. Co., 43 Utah, 105, 134 Pac. 883 (1913). 

1 See Smith v. Livingston, 111 Mass. 342 (1873); Scandinavian Bank v. Johnston, 
63 Wash. 187, 115 Pac. 102 (1911); NorTON, BILLs AND Notes, 4 ed., 357; NEGOTIABLE 
INSTRUMENTS Law, §§ 55, 57. 

2 Both at the common law and under the negotiable instruments law the purchaser 
takes the risk of forgery. Rossi v. Nat. Bank, 71 Mo. App. 150 (1897); Shaffer v. McKee, 
19 Oh. St. 526 (1869); cf. especially cases in note 13, infra. See NEGOTIABLE INSTRU- 
MENTs Law, § 23; BRANNAN, NEGOTIABLE INSTRUMENTS Law, ANN., 3 ed., 81 ef seq.; 
Hamlins Wizard Oil Co. v. U. S. Express Co., 265 Ill. 156, 106 N. E. 623 (1914). 

13 Mead v. Young, 4 T. R. 28 (1790); Beattie v. Nat. Bank, 174 Ill. 571, 51 N. E. 
602 (1898); Thomas ». First Nat. Bank, ror Miss. 500, 58 So. 478 (1912); Graves 2. 
Amer. Exch. Bank, 17 N. Y. 205 (1858). 
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as payee should indorse, and no other. Similarly where the name of the 
payee is wrongly designated, an indorsement by the party intended as 
payee will pass a good title, despite the variance in names." 

In these cases, the negligence or diligence of the defrauded party — 
generally the drawer of the instrument — should not, as a rule, be ma- 
terial in determining his liability.* Nevertheless a rule which will pro- 
tect the bona fide purchaser accords with justice. The consequences of 
the mistake should fall upon the drawer rather than on the purchaser, 
since the mistake is primarily the former’s, whether he has himself been 
deceived or has deliberately tried to shift the burden of identification 
by giving the impostor a negotiable instrument '® instead of' cash. 
The fraud upon the drawer facilitated a fraud upon the purchaser. In 
short, the defrauded drawer of the instrument should have an equitable 
or personal defense rather than a legal or real defense.” No difficulty 
should be experienced in handling the variety of facts which may be 
presented, if impersonation is treated like fraud and not like forgery. 
In this way some certainty,'* an undoubtedly desirable attribute in this 
branch of the law, can be approximated. 


CONSTRUCTIVE MURDER — DRUNKENNESS IN RELATION TO Mens 
Rea. — The actual decision and the dicta in a recent case in the House 
of Lords! nicely illustrates the incessant struggle between the objective 
and the subjective points of view in the criminal law,?— between the 
idea of punishment as retribution based on desert, and that of punish- 
ment as prevention based on social necessity.* The defendant in per- 
petration of rape upon a young girl put his hand over her mouth to stifle 
her cries and thus suffocated her. On an indictment for murder, his 
defence was that he was so drunk that he did not know his acts to be 
- dangerous. He was convicted of murder and the conviction is here 
sustained. 


144 Moore v. Anderson, 8 Ind. 18 (1856); Shaw, Kendall & Co. v. Brown, 128 Mich. 
573, 87 N. W. 757 (1901). See NEGOTIABLE INSTRUMENTs Law, § 43. 

5 See Charles L. McKeehan, “A Review of the Ames-Brewster Controversy,” 
41 ane L. REG. N. S. 503, 507- 

16 Gallo v. Brooklyn Savings Bank, supra, and Western Union ». Bimetallic Bank, 
supra, in effect permit a drawer, who is dubious and hesitant about giving cash, to pro- 
tect himself absolutely by writing out a check. In other words, the drawer can success- 
fully shift to the purchaser of the check the entire responsibility of identification. The 
decisions in these two cases, it is submitted, are erroneous. 

17 As to the nature of defenses, real and personal, see the late Dean Ames’ learned 
summary. 2 AMES, CASES ON BILLs AND NotEs, 811-813. 

18 See Charles L. McKeehan, “A Review of the Ames-Brewster Controversy,” 
supra, 508, n. 12. 


1 Director of Public Prosecutions v. Beard, [1920] A. C. 479. See REcENT CasEs, 80. 

* There are here two fundamentally conflicting schools of juristic thought. Both 
start from the act which injures the state, but the one focuses on the determination of . 
the moral blameworthiness of the actor, the other on the repressive control of certain 
types of action. 

8 See Srr James STEPHEN, GENERAL VIEW OF THE CRIMINAL LAW OF ENGLAND, 
1 ed., 99; WOOLSEY, POLITICAL SCIENCE, 334. 

4 See Hotes, Common Law, Ch. II; SaLmonp, JURISPRUDENCE, 4 ed., §§ 28, 20. 
However important the preventive aspect of the criminal law may be, it is doubtless 
true that “punishment is not just because it deters; it deters because it is felt to be 
just.” See Victor Cousin, Preface to the Gorgias of Plato. 
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felony and resulting in death is murder.® Some doubt had been cast on 
this doctrine by the decisions in certain abortion cases ® and by a dictum 
of Justice Stephen in Reg. v. Serne,’ where it was suggested that for 
murder, it was necessary to show not only the intent to commit a felony 
but a knowledge that the felony was dangerous to life. This idea has 
now, fortunately, been exploded effectively by a court of highest 
authority. 

The actual holding, on the facts of this case,® with respect to the plea 
of drunkenness is likewise in accord with well-established principles. 
Voluntary drunkenness '° has never, in English law," been an excuse for 
a crimé.” In certain crimes, however, which require a specific intent, 
such a state of drunkenness as to negative the presence of that intent 
negatives the crime.* Here the death arose in the course of commission 


5 Queen v. Franz, 2 Fost. & F. 580 (1861); State v. Cooper, 13 N. J. L. 361 (1833); 
State v. Werner, 144 La. 380, 80 So. 596 (1918). 

6 Rex v. Greenwood, 7 Cox C. C. 404 (1857); Rex v. Whitmarsh, 62 J. P. 711 (1898); 
Rex v. Lumley, 22 Cox C. C. 635 (1911). 

7 16 Cox C. C. 311, 313 (1887). 

§ This modification had also been suggested in legislative circles. In 1874 a bill 
for the definition of homicide was introduced into the House of Commons, providing 
that the defendant must have known the act to be dangerous. It was not passed, and 
in 1879 the Royal Commission appointed to consider the law relating to indictable 
offenses expressly state their divergence from it on this point, and in their Draft Code 
(sec. 175) define as murder all cases where death is caused by the infliction of grievous 
bodily injury or the willfully stopping of breath for the purpose of certain heinous 
offenses, including all the felonies dangerous to life. See REPporT or RoyaL Com- 
MISSION ON INDICTABLE OFFENSES (1879), 24. 

Such a salutary rule seems not only expedient but perfectly just, for “if a man be- 
ins attacking the human body he must take the consequences if he goes farther than 
e intended.” Per Stephen, J., in Reg. v. Serne, supra, at p. 313. 

® The court held that it was clear that the defendant was not too drunk to know 
that he was committing rape, and hence denied the plea. On strict common-law prin- 
ciples, the result would have been the same even though the defendant’s drunkenness 
had negatived any intent to rape, for the drunkenness itself would have supplied the 
necessary mens rea for that crime. With this strict principle the dicta of the court are 
in apparent conflict. 

10 The distinction has always been made between voluntary and involuntary 
drunkenness, the later being induced by the fraud or mistake of another, or through a 
mistake of fact on the part of the drinker himself. Responsibility in the case of in- 
voluntary drunkenness is to be determined by the individual’s actual mental state. 
Pearson’s Case, 2 Lewin C. C. 144, 145 (1835); People v. Robinson, 2 Park. (N. Y.) 
Crim. Rep. 235, 304 (1855). 

Voluntary drunkenness was at one time itself a statutory crime in England, punish- 
able by fine or imprisonment in the stocks. See 4 JAMES 1, c. 5 (1607). But this 
statute has been repealed, qg GEo. 4, c. 61, § 35 (1828). And it seems never to have 
been enforced. 

1 Tn the law of European countries there is considerable difference as to the extent 
to which drunkenness may excuse. Austria and Italy are the most lenient, but con- 
tinental law is, in general, less severe than common law. See R. W. Lee, “Drunken- 
ness and Crime,” 27 Law MAG. AND REV. 308 ef seq. 

2 Reniger v. Fogossa, Plowden, 1, 19 (1551); Burrow’s Case, 1 Lewin C. C. 75 
(1823). The American decisions are to the same effect. Rafferty v. People, 66 Ill. 118 
(1872); Commonwealth v. Malone, 114 Mass. 295 (1873). 

8 The intent is part of the crime, and if it is not im fact present, the crime has not 
been committed. One so drunk as not to know what he was doing, could have no spe- 
cific intent and hence could not commit the crime. Reg. v. Cruse, 8 C. & P. 541 (1838) 


On the question of constructive murder, the decision clearly reasserts : 
the once well-settled law that an act done in the furtherance of a violent. 
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of the felony of rape which requires no specific intent. Drunkenness 
could therefore have no effect on the elements of that felony or of the 
murder, the malice necessary for the latter being implied, without 
more, from the commission of the rape. 

But while the court in its decision thus steadfastly faces toward the 
objective criterion and refuses to admit those considerations of moral 
blame which denote the play of the “subjective-desert” motive, Janus- 
like it looks in the opposite direction in certain of its dicta.’ It suggests 
that drunkenness may affect the ordinary mens rea.'® This is rank heresy 
in the common law and no attempts to support it have been successful.!” 
Its renewed outcropping in these dicta, however, raises again the question 
as to whether this modification should not be permitted, whether drunk- 
enness should not in some circumstances affect mens rea. 

From the objective-preventive point of view, such a suggestion is 
anathema, vicious in social consequence, impossible in practical admin- 
istration. The maintenance of the general security demands that one 
so unmindful of his social duty as to get drunk should be held strictly 


(assault with intent to kill); Reg. v. Doody, 6 Cox C. C. 463 (1854) (attempted sui- 

cide); People v. Walker, 38 Mich. 156 (1878) (larceny); People v. Blake, 65 Cal. 275, 

ts i _— (forgery); People v. Eggleston, 186 Mich. 510, 152 N. W. 944 (1915) 
urglary). 

So also where there are statutory degrees of murder — murder in the first degree re- 
quiring deliberate premeditated malice; drunkenness by negativing this premeditation 
may reduce the killing to second degree murder. Pirtle v. State, o Humph. (Tenn.) 
on (40); State v. Johnson, 40 Conn. 136 (1873); People v. Williams, 43 Cal. 344 

1872). 

And it is error for the court to fail to instruct the jury to this effect. Hopt v. People, 
104 U. S. 631 (1881). 

14 The court thus easily distinguishes this case from Reg. v. Meade (1909), 1 K. B. 
895, over which considerable controversy had arisen. There the defendant in a 
drunken fit beat his wife to death. It was charged that death arose from violence 
done with intent to do grievous bodily injury, and it was therefore necessary to prove 
this specific intent. The court charged, quite correctly, that, if the defendant’s mind 
was so affected by drink that he did not know what he was doing was dangerous, he 
could not have the intent to do grievous bodily injury, and in this case such drunken- 
ness would destroy one of the constituents of the offense. The language of the court 
was rather general, and was widely interpreted as meaning that in any crime of violence, 
proof that the defendant was so drunk as not to realize his acts to be dangerous, would 
relieve him from responsibility therefor. The court in the principal case destroys 
this erroneous interpretation by restricting the dicta in Reg. v. Meade to those cases 
in which specific intent is necessary. 

15 “T do not think that the proposition of law deduced from these earlier cases is an 
exceptional rule, applicable only to cases in which it is necessary to prove a specific 
intent. . . . This is on ultimate analysis only in accordance with the ordinary law 
applicable to crime, for, speaking generally, a person cannot be convicted of a crime unless 
the mens was rea. . . . My Lords, drunkenness in this case would be no defense unless 
it could be established that Beard at the time of committing the rape was so drunk 
that he was incapable of forming the intent to commit it. . . .” Director of Public 
Prosecutions v. Beard, supra, 504. 

16 Specific intent must be carefully distinguished from mens rea. Specific intent 
is that qualification of the act which makes it criminal. Mens rea is that state of the 
mind which makes it responsible. 

17 There have been, however, some loose dicta tending toward such a doctrine. “TI 
have ruled that if a man were in such a state of intoxication that he did not know the 
nature of his act, or that it was wrongful, his act would be excusable.” Per Day, J., in 
Reg. v. Baines, Lancaster Assizes, Jan. 1886. (Reported in the London Times for Jan. 
25, 1886, p. 10.) See also Rex v. Grindley, 1 Russ. on Crimes, 7 ed., p. 88, n. 
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responsible for all acts done in that condition.!* From the subjective- 
desert standpoint, on the other hand, the modification would be welcome 
as serving to bring into closer harmony moral and legal responsibility.® 
Ethically it is unjust to fix on a man full blame for a crime which because 
of his drunken state he was clearly incapable of intending.2” When his 
acts are submerged below the threshold of self-conscious direction, his 
sole culpability lies in the antecedent drinking, not in the present act, a 
culpability often far less than that which would attach to the intentional 
doing of the act.” His responsibility should be limited to those conse- 
quences which at the time of drinking he foresaw or might reasonably 
have foreseen.” 

The reconciliation of these two viewpoints resolves largely into the 
problem of infusing delicate ethical criteria into a practically adminis- 
trable legal system. The difficulty of proving the exact condition of the 
defendant’s mind and the inability of the jury to judge the nuances of 
drunkenness, lead one to look with hesitancy upon any general modifica- 
tion of the law as suggested in the court’s dicta. The refinement of the 
present rule would seem to depend rather upon a growing legal recogni- 
tion of certain types of alcoholic insanity as medicine is progressively 
able to define and characterize them.% An objective voucher to the 
degree of the defendant’s capacity to act as a rational agent, subject to 
law, would thus be obtained and his responsibility for his acts modified 
accordingly. 


18 A member of society who intentionally “puts an enemy in his mouth to steal 
away his brains”’ is highly culpable. Hence it has often been said that the real basis 
for responsibility in drunkenness lies in this culpability. See ARISTOTLE, NICOMACHEAN 
Etnuics, Book 3, Ch. V, Par. 6 (translated by Browne); Bishop, NEw Criminat Law, 
8 ed., Vol. I, § 398 (3). 

Austin claims that the ground of liability in the case of the drunken man lies in 
his “‘remote inadvertence,” just as in the case of a crime committed in ignorance of 
the law, and indeed the fundamental motive in both cases seems to be the same, 
z.e., the social demand that all should live consciously responsive to law. See Stroud, 
“Constructive Murder and Drunkenness,” 36 Law Quart. REv. 268 et seq. 

19 See BENTHAM, THEORY OF LEGISLATION (trans. by Hildreth), 263. 

20 Of course one who seeks to nerve himself for a crime by drink should be and is 
strictly responsible. People v. Krist, 168 N. Y. 19, 60 N. E. 1057 (1901). 

21 The culpabilities to be attached to drinking and to rape, for example, are not of 
equal magnitude. See Tomas Aquinas, Eruicus (trans. by Rickaby), 2 ed., Vol. II, 
Question CL, Art. IV. 

2 This method of thought would lead to some such distinction as that made in the 
canon law between dolus and culpa. A plea of drunkenness might excuse from 
punishment for dolus (intentional injury), but not from that for culpa (heedless negli- 
gence). The degree of the culpa, the guilt and punishment of the defendant would 
be proportionate to the foreseeable probability of the criminal act at the time of the 
drinking. See PALEY, Putiosopny, Book IV, c. 2. 

% There is a further difficulty here. If drunkenness is permitted to affect the 
capacity for mens rea, the state will have the burden of proving that the defendant 
was not so drunk as to be incapable of the criminal intent. 

* It has been long held that delirium tremens, though superinduced by voluntary 
drinking, is to be treated as other insanity with respect to responsibility. Reg. ». 
Davis, 14 Cox C. C. 563 (1881); United States v. Drew, 5 Mason (U. S.) 28 (1828). 

Leading psychiatrists treat all drunkenness as a state of insanity. See KrRarrt- 
EBING, Psycuratry, I, 35; PATON, PsycHIATRY, 288. 

But courts are reluctant to extend this exemption to other types of alcoholic in- 
sanity. People v. Fellows, 122 Cal. 233, 54 Pac. 830 (1898) (mania-a-potu). And it 
seems clear that they will not do so until the types of insanity are clearly enough de- 
fined for ready diagnosis. ’ 
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RECENT CASES 


ADMIRALTY — JURISDICTION — STATE WORKMEN’S COMPENSATION ACTS AS 
APPLIED TO MARITIME ACCIDENTS. — A bargeman employed by the petitioner 
was accidentally killed in the course of his employment. A federal statute 
provides that state workmen’s compensation acts may apply to maritime 
accidents. (40 Stat. aT L. 395.) The dependents of the deceased were 
awarded compensation under the Workmen’s Compensation Law of New 
York. The petitioner sought to have the award annulled on the ground that 
the federal statute was unconstitutional. Held, that the award be annulled. 
Knickerbocker Ice Co. v. Stewart, U. S. Sup. Ct., October Term, 1919, No. 543. 

The judicial power of the United States extends to “all cases of admiralty 
and maritime jurisdiction.” Constitution, Art. 3, § 2. The purpose of this 
provision is to establish a uniform national system of maritime law. See The 
Lottawanna, 21 Wall. (U. S.) 558, 574; Southern Pacific Co. v. Jensen, 244 
U. S. 205, 215; Chelentis v. Luckenbach S. S. Co., 247 U. S. 372, 381. State 
regulation of matters where uniformity is not essential is permissible. The 
J. E. Rumbell, 148 U.S. 1; The Hamilton, 207 U.S. 398. Thus, a state may fix 
pilotage fees. Cooley v. Board of Wardens, 12 How. (U. S.) 299. But state 
legislation on matters as to which uniformity is necessary is invalid. The 
Moses Taylor, 4 Wall. (U. S.) 411; The Roanoke, 189 U. S. 185. Workmen’s 
compensation legislation is such a matter. Southern Pacific Co. v. Jensen, 
244 U.S. 205. See 31 Harv. L. REv. 488. Since state legislation producing 
diversity of regulation on this matter is unconstitutional, it would seem that 
federal legislation producing the identical diversity by making effective the 
identical state enactments would also be unconstitutional. A different result 
has been reached, however, in analogous cases involving the commerce clause. 
ConsTITUTION, Art. 1, § 8. The purpose of the clause is to secure uniformity 
of commercial regulations. See Brown v. Maryland, 12 Wheat. (U. S.) 410, 
445; Minnesota Rate Cases, 230 U. S. 352, 399. Nevertheless, federal legisla- 
tion making effective state regulation of interstate traffic in intoxicating 
liquors has been upheld. Jn re Rahrer, 140 U. S. 545; Clark Distilling Co. v. 
Western Maryland Railway Co., 242 U. S. 311. Relying on the analogy of 
these cases, a result contrary to that in the principal case had been reached in 
the federal courts. The Howell, 257 Fed. 578. See also Veasey v. Peters, 
142 La. 1012, 77 So. 948. The commerce cases, however, are explainable as 
manifestations of a tendency to uphold legislation regulating the liquor traffic 
which would be invalid if applied to ordinary commodities. See Clark Dis- 
tilling Co. v. Western Maryland Railway Co., 242 U. S. 311, 332; Sudden & 
Christenson v. Industrial Accident Commission, 188 Pac. (Cal.) 803, 805. 
Hence the decision in the principal case seems correct. A similar result had 
already been reached by the Supreme Court of California. Sudden & Chris- 
tenson v. Industrial Accident Commission, 188 Pac. (Cal.) 803. 


BAILMENTS — GRATUITOUS BAILMENTS — DEGREE OF CARE REQUIRED OF 
BaILEE. — An insured gave the defendant a sum of money, requesting the 
latter to transmit it in payment of a monthly premium. The defendant, also 
an insured in the same company, undertook the task gratuitously. Overlook- 
ing the date when both his and the insured’s premiums were due, he forwarded 
the money when they were overdue. Consequently the insured was sus- 
pended and remained so until his death. The plaintiff, beneficiary of the 
lapsed policy, sued for the amount payable under the policy. Held, that she 
may recover. Maddock v. Riggs, 190 Pac. 12 (Kan.). 
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Courts commonly base the liability of a gratuitous bailee on gross negli- 
gence. Marshall v. Pontiac, Oxford, & Northern R. R. Co., 126 Mich. 45, 85 
N. W. 242; Gottlieb v. Wallace.Wall Paper Co., 156 N. Y. App. Div. 150, 140 
N. Y. Supp. 1032. But the term “gross negligence”’ has been applied to every 
conceivable degree of conduct. Joslyn v. King, 27 Neb. 38, 42 N. W. 756; 
Spooner v. Mattoon, 40 Vt. 300. 

Because of this confusion, many courts adopted a more exact standard, 
namely, the same care that the gratuitous bailee took of his own chattels. 
Merchants Nat. Bank v. Guilmartin, 93 Ga. 503, 21 S. E. 55; Rubin v. Huhn, 
229 Mass. 126, 118 N. E. 290. By this standard there could be no recovery 
in the principal case because the defendant was equally careless with his own 
premiums. A better standard is the care that the bailee as a reasonable man 
would use in regard to his own chattels. Schermer v. Neurath, 54 Md. 491; 
Gottlieb v. Wallace Wall Paper Co., supra. This is the same as the ordinary 
standard of due care, because the lack of remuneration is a circumstance under 
which the bailee acts. Dinsmore v. Abbott, 89 Me. 373, 36 Atl. 621. It would 
seem that this is the only clear uniform standard and should be adopted. 


BANKS AND BANKING — COLLECTIONS — LIABILITY OF CORRESPONDENT 
BANK TO DEPOSITOR FOR DEFAULT OF Duty. — Plaintiff deposited four drafts 
payable on demand with a Wisconsin bank for collection in Ohio. The Wis- 
consin bank sent the drafts to the defendant bank in Ohio, which bank negli- 
gently allowed seven weeks to elapse before presenting, causing the plaintiff 
substantial injury. The defendant demurred to the petition. Held, that the 
demurrer be sustained. Taylor & Bournique Co. v. National Bank of Ashta- 
bula, 262 Fed. 168 (Dist. Ct. N. D., Ohio). 

There are two main lines of decision on the nature of the contract made by 
a bank receiving commercial paper for collection at a distant place. See Citv 
National Bank v. Cooper & Griffen, 91 S. C. 91, 96, 74S. E. 366, 368. ‘The 
so-called New York rule treats the receiving bank as an independent contrac- 
tor to collect the money and holds it directly responsible to the depositor for 
the correspondent’s failure to collect. National Revere Bank v. National Bank 
of Republic, 172 N. Y. 102, 64 N. E. 799; Harter v. Bank of Brunson, 92 S. C. 
440, 75 S. E. 696. The correspondent bank is the agent of the receiving bank 
and under no contractual obligation to the depositor. Montgomery County 
Bank v. Albany City Bank et al., 7 N.Y. 459. Hence, only the receiving bank, 
and not the depositor, can sue the correspondent for failing to do its con- 
tractual duty. Hyde v. First National Bank, 7 Biss. (U.S. C. C. A.) 156. Cf. 
Denny v. The Manhatian Co., 2 Denio (N. Y.), 115. See 1 MECHEM, AGENCY, 
2 ed., §§ 1464, 1465. But, under the Massachusetts rule, the receiving bank 
undertakes only to select a reputable correspondent and to transmit the drafts 
promptly to it, making the latter directly responsible, as agent, to the deposi- 
tor, as principal. Fabens v. Mercantile Bank, 23 Pick. (Mass.) 330; Wilson v. 
Carlinville National Bank, 187 Ill. 222, 58 N. E. 250. Each rule is based upon 
a conclusive presumption as to the intention of the parties, who probably had 
no actual intention on this matter. Therefore, practical considerations should 
control the decision and, in preventing multiplicity of action, the Massachu- 
setts rule seems preferable. Nevertheless, it seems clearly settled that the 
federal courts have adopted the New York rule. Exchange National Bank v. 
Third National Bank, 112 U. S. 276; Smith v. National Bank of D. O. Mills & 
Co., 191 Fed. 226. ; 


Bitts AND Notes — INDORSEMENT— INDORSEMENT UNDER ASSUMED 
Name. — A fraudulently induced the defendant to believe that he was X; and 
thereupon the defendant gave A a check payable to order of X. A indorsed 
the check and sold it to the plaintiff, a bona fide purchaser. Held, that the 
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plaintiff could recover on the check. Montgomery Garage Co. v. Manufacturers’ 
Liability Ins. Co., 109 Atl. 296 (N. J.). 

For a discussion of the principles involved in this case, see NOTES, p. 76, 
supra. 


Brtts AND NoTES — PURCHASERS FOR VALUE WitTHOUT Notice — RE- 
STRICTIVE INDORSEE AS A HOLDER IN DuE Course — EFFECT OF THE NE- 
GOTIABLE INSTRUMENTS Law. — The payee of six promissory notes made by the 
defendant was indebted to the plaintiff. As collateral security for this debt he 
delivered the defendant’s notes to the X Bank indorsed: ‘“‘ Pay to the order 
of the X Bank for credit account of the plaintiff.” Unknown to either the 
plaintiff or the X Bank the consideration given for the notes had failed. The 
notes were dishonored at maturity. Subsequently the X Bank indorsed them 
to the plaintiff, who sues the defendant as maker. Held, that the plaintiff can- 
not recover. Gulbranson-Dickinson Co. v. Hopkins, 175 N. W. 93 (Wis.). 

A restrictive indorsement for the benefit or use of a third person passes the 
legal title to the indorsee as trustee for the third person. Hook v. Pratt, 78 
N. Y. 371; THE NEGOTIABLE INSTRUMENTS Law, § 36 (3). See Norton, BILLs 
AND NOTES, 3 ed., §§ 62-64. Where a trustee takes legal title for a valuable 
consideration paid by the cestui que trust, the trustee is treated as a purchaser 
for value. See Stokes v. Riley, 121 Ill. 166, 171. Taking a negotiable instru- 
ment as collateral security for a pre-existing debt is a parting with value. See 
BRANNAN, THE NEGOTIABLE INSTRUMENTS Law, 3 ed., § 25. Hence the X 
Bank was a holder in due course at common law, and the plaintiff could have 
sued in its own name since a transferee from a holder in due course has all the 
rights of his transferor, even though the transfer is made after maturity. Chal- 
mers v. Lanion, 1 Campbell, 383. This result seems eminently just, but it is 
hard to reach under the Negotiable Instruments Law. Section 37, sub-section 2 
gives an indorsee under a restrictive indorsement the right to bring “‘any action . 
[ori the instrument] that his indorser could bring.” In the principal case the 
indorser could not have recovered from the defendant since there had been a 
failure of consideration; hence the X Bank was barred. And since “‘all subse- 
quent indorsers acquire only the title of the first indorsee under the restrictive 
indorsement”’ the plaintiff cannot recover. THE NEGOTIABLE INSTRUMENTS 
Law, § 37 (3). It is interesting to note that the late Dean Ames, to illustrate 
the injustice of section 37, stated hypothetically a set of facts almost identical 
with those in the principal case. See James Barr Ames, “The Negotiable 
instruments Law — A Word More,” 14 Harv. L. REv. 442, 446. And that 
the principal case destroys what little force there was to Judge Brewster’s 
double-barrelled rejoinder that the case would never arise, and that equity 
would take care of it if it did. See Lyman Denison Brewster, ‘The Negotiable 
Instruments Law — A Rejoinder to Dean Ames,” 15 Harv. L. REv. 26, 33. 


CarRRIERS — LimitaTION OF LIABILITY — EFFECT OF SHIPPER’S FAILURE 
TO READ VALUATION PROVISION IN UNIFORM Express REceErPt. — Plaintiff 
shipped by express from one point in Michigan to another point in Michigan, 
a trunk, charges collect. The agent of the defendant gave him a receipt on 
the uniform blank, which he did not read, which declared that the liability of 
the express company was limited to fifty dollars, unless a greater value was 
declared and a corresponding increased rate paid. Plaintiff declared no excess 
valuation. The trunk was lost in transit. Held, that the plaintiff can recover 
(ae =" Mosier v. American Railway Express Company, 178 N. W. 81 

Mich.). 

Carrier and shipper may stipulate, by a contract fairly entered into, that the 
loss, if any, shall not exceed a certain sum, at which the goods are valued. 
Harris v. Packwood, 3 Taunt. 264; Hart v. Pennsylvania R. R. Co., 112 U.S. 
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331. Acceptance of a paper which purports to be a contract sufficiently indi- 
cates an assent to its terms, whatever they may be, and it is immaterial that 
they are in fact unknown. Watkins v. Rymill, 10 Q. B. D. 178. See Upton 
v. Tribilcock, 91 U. S. 45, 50. See also 1 WILLISTON ON CONTRACTS, § go a. 
Hence a shipper who takes a bill of lading or express receipt without objec- 
tion, should be bound by the terms of the contract stated therein. Hooker v. 
Boston & Maine Ry. Co., 233 U.S. 97; Grace v. Adams, 100 Mass. 505; Hill 
v. Syracuse, etc. Ry. Co., 73 N. Y. 351. See Parker v. Southeastern Ry. Co., 
2C. P. BD. 416, 422. But this principle has been qualified in some cases where 
the receipt was not readily legible. Richardson v. Rountree, [1894] A. C. 217; 
Blossom v. Dodd, 43 N. Y. 264; Verner v. Sweitzer, 32 Pa. 208. And some 
courts have gone so far as to hold that there was no contract where the carrier 
did not prove actual assent. Curtis v. United Transfer Co., 167 Cal. 112, 138 
Pac. 726; Chicago & Northwestern Ry. Co. v. Simon, 160 Ill. 648, 43 N. E. 596; 
Wichern v. United States Express Co., 83 N. J. L. 241, 83 Atl. 776. It is sug- 
gested that these limitations are dictated by a desire to protect the shipper, in 
a necessarily rapid transaction, in which he is at a disadvantage. They are, 
nevertheless, departures from strict principles of contract. 


CONSTITUTIONAL Law — INTERPRETATION OF THE SIXTEENTH AMENDMENT. 
— The plaintiff, a District Judge of the United States, sought to recover the 
amount of a tax paid by him, under protest, upon his total income, including 
his official salary. It was argued that such a tax was a reduction of his salary 
contrary to Art. ITI, § 1, of the Constitution. Held, that the tax be refunded. 
Evans v. Gore, 40 Sup. Ct. Rep. 550. 

’ For a discussion of the principles involved in this case, see NOTES, p. 70, 


supra. 


CONSTITUTIONAL LAW — POWERS OF THE JUDICIARY — STATUTE VALID IN 
Its INCEPTION CAN LATER BE HELD CONFISCATORY BECAUSE OF ALTERED 
Pric— LeveL. — The maximum rates that may be charged for gas in New 
York are fixed by statute. (Laws 1905, c. 736; Laws 1906, c. 125.) The 
United States Supreme Court in 1909 upheld the constitutionality of these 
rates. Willcox v. Consolidated Gas Co., 212 U. S. 198. For eight years gas 
was furnished thereunder at a profit. Since 1917, it is alleged, higher costs 
occasioned by the war have caused a deficit. The gas company asks that the 
statutory rate be declared void, as confiscatory. Held, that the court has 
jurisdiction to determine the question, since by reason of changed conditions 
an act, valid in its inception, may become unconstitutional, as confiscatory. 
Bronx Gas & Electric Co. v. Public Service Commission, 180 N. Y. Supp. 38 
(App. Div.). 

It is now customary for courts, in their decrees, to allow an opportunity for 
a practical test of the rate in question. Darnell v. Edwards, 244 U. S. 564; ° 
Willcox v. Consolidated Gas Co., supra. But the language of such decrees does 
not contemplate the case of initial reasonableness, followed by later confisca- 
tory effect. It has only recently been recognized that the judicial enforcement 
of such a rate will continue only as long as its reasonableness continues. Even 
if the rate, as originally approved, has shown itself reasonable for many years 
(as it did in the principal case), changing conditions will justify a refusal to 
apply it any longer. “In all such legislation, from the hour of its enactment, 
there thus inheres the seed of an infirmity which the future may develop.” 
Municipal Gas Co. of Albany v. Public Service Commission, 225 N. Y. 89, 121 
N. E. 772. See Missouri v. Chicago, Burlington & Quincy R. R., 241 U.S. 533, 
539. Conversely, where a rate is held confiscatory, the court may insert a 
provision in the decree that the State, or Commission, in interest may apply 
for a further decree, whenever it shall appear that, by reason of a change in 
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circumstances, the rate fixed is sufficient to yield reasonable compensation, 
Minnesota Rate Cases, 230 U. S. 352, 473; Missouri Rate Cases, 230 U. S. 474, 
508. 

CONSTITUTIONAL LAw — TRIAL BY JuRY — INFRINGEMENT OF RIGHT BY 
PartraL New Triat. — After verdict in the Federal District Court for dam- 
ages for personal injuries, the plaintiff was allowed a new trial on the sole issue 
of damages. The verdict.on the restricted issue was rendered, and judgment 
was enteredthereon. Held, that apartial new trial isunconstitutional. McKeon 
v. Central Stamping Co., 264 Fed. 385 (C. C. A.). 

For a discussion of this case, see NOTES, p. 72, supra. 


CONSTITUTIONAL LAw—WHO cAN SEt Up UNCONSTITUTIONALITY — 
WHETHER PUBLIC OFFICIAL HAS SUFFICIENT INTEREST. — The defendant, Sec- 
retary of State for North Dakota, refused to receive and file an application ten- 
dered by the plaintiff to take advantage of a state corporation statute. The 
plaintiff petitioned for mandamus to compel the defendant to accept and file 
the application. The defendant rested his case on the alleged unconstitution- 
ality of the statute, as affecting adversely the rights of minority stockholders. 
Held, that the defendant cannot avail himself of this defense. Mohall Farmers’ 
Elevator Company v. Hall, Secretary of State, 176 N. W. 131 (N. D.). 

The court will not listen to an objection to the constitutionality of a statute, 
made by one whose rights are not directly affected thereby. Hooker v. Burr, 
194 U.S. 415. See 21 Harv. L. Rev. 438. Hence, it has been said by some 
courts, in a mandamus proceeding to enforce the performance of a statutory 
ministerial duty by an administrative officer, he cannot question the constitu- 
tionality of the statute involved. Franklin County Comrs. v. State, 24 Fla. 55, 
3 So. 471; Smyth v. Titcomb, 31 Me. 272. But the defense is allowed when, 
it is said, the officer will violate his duty under his oath of office, or otherwise 
render himself personally liable, by acting under a void statute. State v. 
Clausen, 65 Wash. 156, 117 Pac. 1101; State v. Wheatley, 113 Miss. 555, 74 So. 
427. Itis fundamental, however, that an unconstitutional act is not a law, and 
binds no one. Marbury v. Madison, 1 Cranch (U. S.) 137. And where there 
is no law there is no ground for compelling the officer to act; hence unconstitu- 
tionality should be a good defense to any proceeding to enforce a statute by man- 
damus. Brandenstein v. Hoke, 101 Cal. 131, 35 Pac. 562; State v. Candland, 36 
Utah, 406, 104 Pac. 285; State v. Tappan, 29 Wis. 664. Furthermore, it would 
seem that any act done by an officer in pursuance of an unconstitutional 
statute would be a violation of his duty undér his oath to support the Constitu- 
tion. See Denman v. Broderick, 111 Cal. 96, 99, 43 Pac. 516, 518; Rhea v. New- 
man, 153 Ky. 604, 607, 156 S. W. 154, 156. However inconvenient it may be to 
have petty administrative officials constantly questioning the statutes under 

‘which they are ordered to act, it seems that their right to do so must be conceded. 


CONSTRUCTIVE TRUSTS — SUBROGATION — RIGHTS OF LENDER AGAINST 
PREVIOUSLY MoRTGAGED PRopERTY. — An owner of certain personal property 
incumbered it with two successive chattel mortgages, both of which were duly 
recorded. He then represented to the plaintiff that the property was unincum- 
bered. Plaintiff thereupon loaned him a sum of money and took an unsecured 
note in return. With this money the mortgagor paid off part of the first 
mortgage. The mortgagor having died, and all the creditors being before the 
court in a suit to dispose of the property, plaintiff requested that he be subro- 
gated, to the extent of this payment, to the rights of the first mortgagee. Held, 
——— be refused. Southern Trust Co. et al. v. Garner et al., 223 S. W. 
369 (Ark.). 

Where one’s property is wrongfully acquired by another, equity will impose 
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a constructive trust. Edwards v. Culberson, 111 N. C. 342, 16 S. E. 233; 
Harrison v. Tierney, 254 Ill. 271, 98 N. E. 523. If the wrongdoer uses the 
property to pay a creditor whose claim is secured, equity will subrogate the 
injured party to the creditor’s former rights against the security. Title Guaranty 
Co. v. Haven, 196 N. Y. 487, 89 N. E. 1082; Oury v. Saunders, 77 Tex. 278, 13 
S. W. 1030; M’Mahon v. Fetherstonhaugh, [1895] 11. R. 83. Subrogation, like 
the device of a constructive trust, is a remedial doctrine applied broadly as 
may best serve the purposes of justice. See Roscoe Pound, “The Progress of 
the Law — Equity,” 33 Harv. L. REV. 420, 421; SHELDON, SUBROGATION, 2 ed., 
§ 13. The principal case, however, refuses subrogation to the defrauded 
plaintiff and contends in effect that although there was fraud on the part of the 
mortgagor, this was negatived by plaintiff’s failure to examine the records. 
In actions for deceit, nevertheless, the negligence of the injured party cannot, 
by the better view, be used as a defense. Fargo Coke Co. v. Electric Co., 4 N. D. 
219, 59 N. W. 1066; Redding v. Wright, 49 Minn. 322, 51 N. W. 1056. It is also 
' well settled that creditors cannot profit by their debtor’s wrong. In re Ennis, 
187 Fed. 720; Brennan v. Tillinghast, 201 Fed. 609. Furthermore, the second 
mortgagee’s pre-existing rights here would not be prejudiced by allowing sub- 
rogation to the plaintiff. Thus the question of whether plaintiff was put on 
notice by the records is immateria]. It is submitted therefore that the prin- 
cipal case is incorrect. ; 


CoNnTRACTS — ENLISTMENT — ACTION By SOLDIER TO RECOVER Pay. — By 
the terms of his enlistment in the British Army, suppliant was to be paid six 
shillings a day. His pay was later reduced to one shilling, on the ground that 
the higher rate was erroneous. After discharge, he seeks to recover the differ- 
ence by petition of right. The Crown demurred. Held, that the demurrer be 
sustained. Leaman v. The King, [1920] K. B., The London Times, July 24, 
1920, Pp. 4. 

It has long been settled law in England that an army officer cannot recover 
his pay in an action, but must rely on the grace of the Crown. In re Tufnell, 
3 Ch. D. 164. Suppliant sought to distinguish his case on the ground that en- 
listment is a contract. See Army Act 1881, 44 & 45 VICcT., c. 58, s. 80 (1). 
See also MANUAL OF Miritary Law, War Office, 1914, p. 189. A petition of 
right ordinarily lies on a contract with the Crown. Thomas v. The Queen, 
L. R. 10 Q. B. 31. And once the Crown has granted its fiat that right be done, 
the action proceeds as between subject and subject. See 2 ANSon, LAW AND 
CusTOM OF THE CONSTITUTION, 3 ed., Part 2, p. 299. The principal case there- 
fore holds either that there is no contract; or that there is a contract unenforce- 
able against the Crown, not because of any procedural difficulty, but because 
of its peculiar nature as an agreement for military service. The court declined 
to decide which theory is correct. The section of the Army Act giving to the 
Crown the final decision in cases of doubt as to pay, would support either 
view. See 44 & 45 VIcT., c. 58, s. 140 (3). In the United States enlistment is 
a contract. In re Grimley, 137 U. S. 147. And a soldier can sue on it in the 
Court of Claims. Hosmer v. United States, 3 Ct. Cl. 6, aff’d United States v. 
Hosmer, 9 Wall. (U. S.) 432. 


DaNGEROUS PREMISES — LiaBILity TO LicENSEES—Is A FIREMAN A 
LICENSEE? — Defendant maintained a paved driveway on its premises giving 
access from the street to its barn. An unguarded coal hole extended half 
way across the pavement. Plaintiff, a fireman, while going to a fire in the 
barn at night, fell into the coal hole and was injured. Held, that the plaintiff 
can recover. Meiers v. Fred Koch Brewery, 127 N. E. 491 (N. Y.). 

By the weight of American authority, a fireman who enters property to ex- 
tinguish a fire has the legal status of a licensee and takes the risk of visible 
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defects of the premises. Lunt v. Post Publishing Co., 48 Colo. 316, 110 Pac. 
203; Beehler v. Daniels, 18 R. I. 563, 29 Atl. 6. Since the fireman’s paramount 
duty to the public commands him to enter and the occupier may not prohibit 
him, the license is said to be by operation of law. See Woodruff v. Bowen, 
136 Ind. 431, 34 N. E. 1113. In two states public officers have been given 
rights of business guests on the theory of implied invitation, though permis- 
sion is immaterial to the right to enter. Learoyd v. Godfrey, 138 Mass. 315; 
Anderson & Nelson Distilling Co. v. Hair, 103 Ky. 196, 44 S. W. 658. In the 
principal case the same result is reached by placing firemen in a special cate- 
gory and investing them with the rights of invitees. The soundness of this 
result is doubtful, for in effect it compels occupiers to keep premises safe for 
invitees at all times on the chance that public officers will be required to enter. 
Since firemen are injured in the public service, they should be compensated 
by the public, as for example, by a pension fund. 


EASEMENTS — EXTINGUISHMENT OF EASEMENTS — APPURTENANT EASE- 
MENT GIvING Access TO HIGHWAY NOT EXTINGUISHED BY ACQUISITION OF 
A Means oF Ecress to Hichway.—A grantor sold to the plaintiff a 
lot from which the only access to the public road was a private way over a lot 
which the grantor retained. The grantor subsequently sold the latter lot to the 
defendant. Later, the plaintiff acquired land giving him another outlet to the 
highway. The defendant thereon obstructed the private way and the plaintiff _ 
sued to have an easement declared in his favor. Held, that the plaintiff had 
an easement. Wilson v. Glascock, 126 N. E. 231 (Ind.). 

A way of necessity ends with the necessity. Bauman v. Wagner, 130 N. Y. 
Supp. 1016. See Hart v. Deering, 222 Mass. 407, 111 N.E. 37. On the other 
hand, it is generally held that an easement by express grant does not end with 
the necessity. Atlanta Mills v. Mason, 120 Mass. 244. An easement acquired 
because it is appurtenant, being open, apparent, and continuous, is based on 
the implied intent of the grantor. As the easement is based on a fiction, its 
limits should be narrowly construed. The weight of authority in America 
holds that such easement must be reasonably necessary to the beneficial en- 
joyment of the grantee’s estate. Johnson v. Knapp, 146 Mass. 70, 15 N. E. 
134; Spencer v. Kilmer, 151 N. Y. 390, 47 N. E. 1111. See 1 TIFFANY, REAL 
Property, § 317. The principal case suggests that the later acquisition of 
other modes of egress will never terminate the easement. Mosher v. Hibbs, 24 
Ohio Cir. Ct. Rep. 375, accord. This goes too far. Limiting the easement 
narrowly, it should be held that it ceases when its reason, which is reasonable 
necessity, ceases. 


EvmENCE — DECLARATION CONCERNING INTENTION, FEELINGS, OR BODILY 
CoNDITION — STATEMENT TO ONE NOT A Puysicran. — The plaintiff sought 
to prove his injuries received while a passenger in the defendant’s automobile. 
His statements to his wife and mother, made during his resultant incapacita- 
tion, with regard to exisfing pain, were admitted in evidence. Held, that the 
testimony was properly admitted. Walliams v. A. R. G. Bus Co., 190 Pac. 
1036 (Cal.). 

Under an exception to the Hearsay Rule, a third party overhearing groans 
or cries uttered by one in pain, may testify to such “verbal acts.” Hagenlocher 
v. Brooklyn R. R., 99 N. Y. 136, 1 N. E. 536. See Wilkins v. Mayor of Wil- 
mington, 2 Marv. (Del.) 132, 133, 42 Atl. 418, 419. In most jurisdictions 
spontaneous exclamations of existing suffering, to whomsoever made, are also 
admissible. Baltimore & Ohio Ry. Co. v. Rambo, 59 Fed. 75; Mississippi 
Central Ry. Co. v. Turnage, 95 Miss. 854, 49 So. 840; Cashin v. N. Y., N. H., 
& H. R. R. Co., 185 Mass. 543, 70 N. E. 930. If made to a physician, they 
have greater weight. See Northern Pacific Ry. Co. v. Urlin, 158 U. S. 271, 275; 
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see 1 GREENLEAF, EvIpENCE, 16 ed., § 162 b. A few states, ‘notably New 
York, admit these more articulate expressions of present pain only if made to 
a physician during consultation. Kennedy v. Rochester City & B. R. R. Co., 
130 N. Y. 654, 29 N. E. 141; Lake St. Elevated Ry. Co. v. Shaw, 203 Ill. 30, 
67 N. E. 374. And the consultation must intend medical treatment. Davidson 
v. Cornell, 132 N. Y. 228, 30 N. E. 573. This New York limitation, which 
developed only after the Code gave parties the right themselves to testify 
regarding their suffering, is condemned as illogical. See 3 WicmoreE, Evi- 
DENCE, § 1719. A more flexible rule is required, yet one not without some 
guarantees of trustworthiness. Kansas admits statements of present pain 
only when validated by other evidence concerning the circumstances under 
which they were uttered. St. Louis and Santa Fé R. R. Co. v. Chaney, 77 Kan. 
276, 94 Pac. 126. Some such safeguard is essential. As the meagre report of 
the principal case affords no indication that any guarantee was exacted before 
admitting the evidence, the decision is possibly wrong. 


Girts — Girts INTER Vivos — OWNERSHIP OF WEDDING Girts.—The plain- 
tiff received money as a wedding gift from her mother to purchase furniture. 
After the furniture had been bought and used in the home, plaintiff’s husband 
claimed an interest in it as joint owner. Held, that he had no such interest, 
Wainess v. Jenkins, 180 N. Y. Supp. 627. 

Before the Married Woman’s Property Acts, the property in gifts to the wife 
usually vested in the husband by reason of his marital rights. Tllexan v. 
Wilson, 43 Me. 186. And it was, therefore, not always necessarv to determine 
the precise donee. Under modern statutes, with the possibility of separate 
ownership in the wife, it is important to distinguish the real donee of wedding 
gifts. As in the case of other gifts, the problem is to discover the intention of 
the donor, which, in the absence of express words, is to be inferred from the 
nature of the article, the relation between the donor and donee, and like cir- 
cumstances. This reasoning, with the finding of title in the wife, has been used 
in cases of a devise of a separate estate. See Miller v. Miller’s Adm’r, 92 Va. 
510, 512, 23 S. E. 891, 892; Duke’s Heirs v. Duke’s Devisees, 81 Ky. 308, 311. 
And a similar result has been reached, as in the principal case, in gifts of per- 
sonalty. In re Grant, 2 Story (U. S. C. C.), 312; Graham v. Londonderry, 3 
Atk. 393; Lyon v. Lyon, 24 Ky. Law Rep. 2100, 72 S. W. 1102; Ilgenfritz v. 
Iigenfriiz, 49 Mo. App. 127. 


HomicioE — INTENT — EFFect OF INTOXICATION ON MENS REA. —Re- 
spondent ravished a girl of thirteen. To stop her screams he placed his hand 
over her mouth and pressed his thumb on her throat so that she died from 
suffocation. On an indictment for murder respondent pleaded drunkenness. 
The trial court directed the jury that this defense could prevail only if the 
accused, because of his drunkenness did not know what he was doing or that 
it was wrong. The jury found a verdict of murder. The Court of Criminal 
Appeal held that there had been a misdirection, resting on Rex v. Meade, [1909] 
1K. B. 895. Held, that the conviction be restored. Director of Pub. Prosec. v. 
Beard, [1920] A. C. 479. 

For a discussion of the principles involved in this case, see NOTEs, p. 78, 
supra. 


HUSBAND AND WIFE. — PRESUMPTION OF COERCION — EFFECT OF MARRIED 

Woman’s Act. — Defendant, a married woman, was convicted of selling in- 

toxicating liquors without a license. The trial court had refused to instruct 

the jury that there was a presumption that a married woman, who committed 

a crime in the presence of her husband, acted under his coercion, and should 

not be found guilty unless this presumption was overcome by the evidence. 
~ 
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Held, that this instruction was correctly refused. King v. City of Owensboro, 
218 S. W. 297 (Ky.). 

At common law a wife committing a crime in the presence of her husband | 
was presumed to have acted under his coercion. Com. v. Eagan, 103 Mass. 71; 
State v. Martini, 80 N. J. L. 685, 78 Atl. 12. This presumption must have been 
based on the complete control once exercised by the husband over his wife’s 
person and property. See 4 Bi. Comm. 28; Morton v. State, 141 Tenn. 357, 360, 
209 S. W. 644, 645. But a wife cannot now be chastised or imprisoned by her 
spouse. The Queen v. Jackson, [1891] 1 Q. B. 671. The Married Woman’s Act 
of Kentucky completely frees her property. 1915 CARROLL’S KENTUCKY 
STATUTES, c. 66, §§ 2127, 2128. This act, with similar legislation in nearly all 
jurisdictions, effectively brings to an end the husband’s control. See Martin v. 
Robson, 65 Ill. 129, 132, 139; State v. Hendricks, 32 Kan. 559, 563, 4 Pac. 1050, 
1053. With this gone, the presumption of coercion, based on it, should go also. 
The principal case is undoubtedly judge-made law, but the conclusion seems 
desirable. The same result has been reached by statute. 1919 CAN. CRIM. 
Cop, 21; N. Y. PENAL CopE, § 1092. 


JURISDICTION — VENUE — ACTION FOR CONVERSION OF ORE TAKEN FROM 
LAND IN ANOTHER STATE. — The plaintiff sued in Maine for the conversion 
of ore taken from his land in Arizona. The defendant pleaded to the juris- 
diction that the only ore taken was from land bona fide claimed by him. Held, 
that the court had jurisdiction. Arizona Commercial Mining Co. v. Iron Cap 
Copper Co., 110 Atl. 429 (Me.). 

The plaintiff sued in Massachusetts for the conversion of ore taken from 
his land in Arizona. The defendant pleaded to the jurisdiction that the only 
ore taken was from land bona fide claimed by him. Held, that the court did 
not have jurisdiction. Arizona Commercial Mining Co. v. Iron Cap Copper 
Co., 128 N. E. 4 (Mass.). 

The doctrine that actions for injuries to land are local is almost universally 
accepted, unless abolished by statute. British South Africa Co. v. Companhia 
de Mocambique, [1893] A. C.602. The principal exception is that where the 
trespass is accompanied by a conversion of trees, crops, or soil taken from the 
land, the plaintiff may waive the trespass and sue for the conversion in a tran- 
sitory action. Stone v. United States, 167 U. S. 178; Stuart v. Baldwin, 41 
U. C. Q. B. 446. The Massachusetts court profess to agree with all the cases 
sustaining this exception, and attempt to distinguish them on the ground that 
in the principal case the defendant bona fide claimed title. Since the distinc- 
tion between a bona fide claim and any claim not sham is impracticable, this 
argument can mean only that the exception is to be entirely abolished. The 
whole doctrine of local actions is a technical one and does little except to give 
rise to cases where there is a right without a remedy. See Livingston v. Jeffer- 
son, 1 Brock. (U. S.) 203, 208, 15 Fed. Cas. 660, 664. There seems every 
reason therefore not to abrogate its widest exception, and the Massachusetts 
decision cannot be regarded as either wise or sound. 


Lis PENDENS — APPLICATION TO VENDOR’S LIEN SECURING NEGOTIABLE 
Nore. — Certain land was conveyed to the defendant by one who had ob- 
tained a conveyance from the original owner by fraud. In payment, defendant 
signed negotiable notes secured by a vendor’s lien on the land. The original 
owner brought action to recover the land, and filed notice of lis pendens. 
While this suit was still pending and before maturity of the notes, plaintiff 
purchased the notes for value and without actual notice of the suit, and sued 
to foreclose on the lien securing them. Held, that he is not chargeable with 
notice of the suit. Pope v. Beauchamp et al., 219 S. W. 447 (Tex.). 

Courts are more and more recognizing that incidental provisions to negotiable 
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paper, such as a power to sell collateral at maturity, are themselves negotiable, 
and that bona fide purchase for value cuts off equities against the incident as 
well as against the note. See Z. Chafee, Jr., “Acceleration Provisions in Time 
Paper,” 32 Harv. L. REv. 747, 762-3. On the other hand it is clear that the 
filing of notice of a lis pendens is such notice to the world that it prevents a 
bona fide purchase of the land. Murray v. Ballou, 1 Johns. Ch. (N. Y.) 566; 
Walter v. Kressman, 25 Wyo. 292, 169 Pac. 3. It is also settled that the doc- 
trine of lis pendens does not apply to negotiable paper. Winston v. Westfeldt, 
22 Ala. 760; Presidio County v. Bond Co., 212 U. S. 58. The principal case 
goes further and refuses to apply /is pendens to a vendor’s lien securing nego- 
tiable paper. Thus the problem is squarely raised as to whether commercial 
necessity demands the free circulation of such a lien, even at the expense of 
letting the purchaser disregard the records of lis pendens. The principal 
case seems to follow the trend of authority in regard to this problem, and in 
limiting the doctrine of lis pendens is undoubtedly correct. See W. E. 
Britton, ‘Assignment of Mortgages Securing Negotiable Notes,” 10 Itt. L. 
REV. 337, 348. 


MASTER AND SERVANT — WoORKMAN’S COMPENSATION ACTS — FIREMEN AS 
PusLic OFrFIcERS Not INCLUDED. — A city fireman died as the result of a 
drenching received while extinguishing a fire. His widow sought to recover 
under the Connecticut Workman’s Compensation Act, which defined employee 
as any person under a contract of service. (1918 CoNnN. GEN. ST., § 5388.) Held, 
that the plaintiff is not entitled to recover. McDonald v. City of New Haven, 
109 Atl. 176 (Conn.). 

There is great difficulty in drawing the line between public employees and 
public officers. See 1 Ditton, Municrpat Corporations, 5 ed., § 425; Mc- 
Nally v. Saginaw, 197 Mich. 106, 163 N. W. 1015. Public officers, however, are 
not under contract of employment. Fitzsimmons v. City of Brooklyn, 102 N. Y. 
536. By the great weight of authority firemen are public officers. Schmidt v. 
Dooling, 145 Ky. 240, 140 S. W. 197. Firemen, therefore, do not come strictly 
within the definition of the Connecticut act. Nevertheless they might well be 
allowed compensation. Policemen and firemen belong to the class that com- 
pensation acts are commonly supposed to cover. See Jn re Golden, 1915 Op. 
Sol. Dept. of ‘Labor, 98. Courts construe these acts broadly and liberally. 
Matter of Rheinwald v. Builders Brick and Supply Co., 168 App. Div. 425, 438, 
153 N. Y. Supp. 598, 608. Some consensual relationship exists between mem- 
bers of this class and their employers, and it is sufficiently near a contract to be 
considered a contract of service within the acts. The decisions, however, vary 
greatly, even under similar statutes. Compare McCarl v. Borough of Houston, 
263 Pa. 1, 106 Atl. 104; and Devney’s Case, 223 Mass. 270, 111 N. E. 788. More 
confusion' is added by the variation of statutes. See Sudell v. Blackburn, 
3B. W.C.C. 227; Village of West Salem v. Industrial Commission of Wisconsin, 
162 Wis. 57, 155 N. W. 929; State ex rel. Duluth v. District Court of St. Louis 
County, 134 Minn. 28, 158 N. W. 791. The situation is further complicated by 
the existence of pension funds. Matter of Ryan, 228 N. Y. 16, 126 N. E. 350. 
It may be noted that on similar facts a fireman was denied compensation on 
the ground that there was no accident. Landers v. City of Muskegon, 196 Mich. 
750, 163 N. W. 43. 


MounicrpAL CorPoRATIONS — LIABILITY FOR TORTS— NEGLIGENCE OF 
MEMBERS OF THE FIRE DEPARTMENT. — The plaintiff’s intestate was run over 
and killed by a fire engine negligently operated by firemen returning from a 
fire. Held, that an action will lie against the city. Fowler v. City of Cleveland, 
126 N. E. 72 (Ohio). 

For a discussion of the principles. involved in this case, see NOTES, p. 66, 
supra. 
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Rape — INTERCOURSE WITH WIFE UNDER AGE OF CONSENT. — Defendant 
contracted a common-law marriage with A, a female under the age of sixteen. 
A statute set the age of consent to marriage at sixteen for females. (1915 
Micuican ComprILep Laws, § 11362.) Defendant was convicted of statutory 
rape on A, under a statute providing for the punishment of any person who 
shall “. . . unlawfully and carnally know and abuse any female under the 
full age of sixteen years.” (1915 MicHIGAN ComPILeD Laws, § 15211.) He 
brings exceptions. Held, that the conviction be reversed and defendant dis- 
charged. People v. Pizzura, 178 N. W. 235 (Mich.). 

Common-law marriages are valid in most jurisdictions in the United States, 
including Michigan. Meister v. Moore, 96 U.S. 76. Peet v. Peet, 52 Mich. 464, 
18 N. W. 220. Where one party is under the age of consent, a marriage is 
voidable, but until avoided it is valid. People v. Slack, 15 Mich. 193; State 
ex rel. Scott v. Lowell, 78 Minn. 166, 80 N. W. 877; Beggs v. State, 55 Ala. 108. 
Contra, Shafher v. State, 20 Ohio 1. At the time of the intercourse, therefore, A 
was defendant’s wife. It is universally held that a man cannot commit rape 
on his own wife. Frazier v. State, 48 Tex. Cr. 142, 86S. W. 754. The reasoning 
usually adopted is that a wife gives irrevocable consent to intercourse. See 
1 Hate P. C. 629. It is on this reasoning that the court in the principal case 
chiefly relies. But such an explanation is inadequate in this case, for under the 
statute consent of a female under sixteen is not a defense. People v. Smith, 
122 Mich. 284, 81 N. W. 107. The result of the case is properly reached by 
statutory construction. The word “unlawfully” in a similar statute has been 
held to exclude intercourse between husband and wife. Plunkett v. State, 72 
Ark. 409, 82 S. W. 845. Another court has given the same effect to the word 
“abuse.” State v. Rollins, 80 Minn. 216, 83 N. W. 141. At all events, it is 
clear that the legislature did not intend to make criminal the intercourse to 
which a husband is entitled by the marital relation. See Trrrany, Law oF 
PERSONS AND Domestic RELATIONS, § 31. 


SALES — IMPLIED WARRANTIES — LIABILITY OF MUNICIPALITY FOR Fur- 
NISHING IMPURE WATER. — The defendant city supplied the plaintiff with 
water. The plaintiff contracted typhoid fever through the use of this water. 
He sued the city, alleging the breach of an implied warranty that the water 
was wholesome. The city demurred. Held, that the demurrer be sustained. 
Canavan v. City of Mechanicville, 18 N, Y. Supp. 62 (App. Div.). 

One ground of decision given by the court was that there was no sale of the 
water. This seems erroneous. Water confined in pipes is ‘personal property. 
Clark v. State, 14 Okla. Crim. 284, 170 Pac. 275; Bear Lake Waterworks Co. v. 
Ogden City, 8 Utah, 494, 33 Pac. 135; City of Milwaukee v. Zochrlaut Leather 
Co., 114 Wis. 276,90 N. W. 187. See 1 WIEL, WATER RIGHTS IN THE WESTERN 
StaTEs, 3 ed., § 35. When such water is supplied to a consumer for a price, 
there is a sale. People ex rel. Heyneman v. Blake, 19 Cal. 579; Jersey City v. 
Harrison, 71 N. J. L. 69; 72 N. J. L. 185; 58 Atl. too. See also Wagner v. 
City of Rock Island, 146 Ill. 139, 34 N. E. 545. Thus the city seems clearly 
to have been a dealer in water. At common law, a dealer in provisions for 
immediate use impliedly warrants them to be wholesome. Hoover v. Peters, 
18 Mich. 51; Race v. Krum, 222 N. Y. 410, 118 N. E. 853. See WILLISTON, 
SALES, § 242. See also 32 Harv. L. Rev. 71. It is held in New York this 
rule is not changed by the Sales Act. Rinaldi v. Mohican Co., 225 N. Y. 70, 
121 N. E. 471. The city, while not a dealer in provisions in the strict sense of 
the term, was a dealer in an article to be used for human consumption, and 
should, it would seem, come under the rule. Nor should the fact that the 
dealer was a municipal corporation affect the result. The operation of water- 
works is not a governmental function, and subjects the municipality to the 
same liability as a private company. Keever v. City of Mankato, 113 Minn. 
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55, 129 N. W. 158. See Western Savings Fund Society v. City of Philadelphia, 

31 Pa. 175, 183. It is generally said, however, that a water company, whether 

municipal or private, is liable for furnishing unwholesome water only on proof 

of negligence.’ See Green v. Ashland Water Co., 101 Wis. 258, 263; 77 N. W. 

722, 724; Hayes v. Torrington Water Co., 88 Conn. 609, 612, 92 Atl. 406, 407. 
also 3 Ditton, MunicipaL CorPoraTIONS, 5 ed., § 1316. 


STARE DECISIS — THE EXTENT OF THE DoctRINE. — The plaintiff was in- 
jured in an accident caused by a defective wheel on an automobile, manufac- 
tured by the defendant, but purchased from a retail dealer. A judgment for 
the plaintiff in the District Court was reversed at a prior hearing before the 
Circuit Court on the ground that no right of action existed although the de- 
fendant was negligent. The plaintiff now brings error to the Circuit Court 
from a judgment for the defendant. Held, that a cause of action does exist. 
Johnson v. Cadillac Motor Car Co., 261 Fed. 878 (C. C. A.), reversing 221 Fed. 
8or. 

Proceedings were instituted to disbar an attorney under a California statute 
(1916 FarraLt’s Cope Civ. Proc., §§ 287, 288, 289). A certain construction 
had been given to these sections by a series of decisions extending over a 
period of thirty-five years. Held, that this construction can be changed only 
by the legislature. Jn re Riccardi, 189 Pac. 694 (Cal.). 
For a discussion of these cases, see NOTES, p. 74, supra. 


STATUTE OF FRAUDS — ORAL WAIVER OF CONDITION IN WRITTEN Con- 
TRACT. — The plaintiff and the defendant drew up a written contract for the 
exchange of land free from any incumbrances. Subsequently, and prior to the 
date when performance was due, the parties orally agreed upon the substitu- 
tion of a deposit of money for the removal of any incumbrances. In reliance 
upon that understanding, the plaintiff allowed an incumbrance to remain on 
his property on the date when performance was due. The defendant refused 
to perform. Plaintiff sues for breach of contract and defendant sets up the 
Statute of Frauds. Held, that the plaintiff can recover. Imperator Realty Co. 
v. Tull, 127 N. E. 263 (N. Y.). 

A defendant, who prevents or hinders the performance of an obligation 
upon which his liability depends, is precluded from interposing such non-per- 
formance as a defense to an action on the contract. United States v. Peck, 
102 U. S. 64; Patterson v. Meyerhofer, 204 N. Y. 96, 97 N. E. 472. The plain- 
tiff’s excuse for non-performance is equally effective when he relies on the 
defendant’s sanction to dispense with such performance. Hirsch Rolling Mill 
Co. v. Milwaukee & Fox River Valley Ry. Co., 165 Wis. 220, 161 N. W. 741; 
Neppach v. Oregon & C. R. Co., 46 Ore. 374, 80 Pac. 482. However, it is es- 
sential that the plaintiff could and would have performed the condition, had 
it not been for the permission of the defendant. McCalley v. Otey, 99 Ala. 
584, 12 So. 406; Shank v. Groff, 45 W. Va. 543, 32 S. E. 248. The plaintiff is 
excused because it is unjust that the defendant take advantage of the failure 
which he himself caused. Therefore, an oral waiver of a condition in a written 
contract within the Statute of Frauds should also excuse the plaintiffi’s non- 
performance. Scheerschmidt v. Smith, 74 Minn. 224, 77 N. W. 34; Hirsch 
Rolling Mill Co. v. Milwaukee & Fox River Valley Ry. Co., supra. The Statute 
of Frauds is satisfied because the action is on the written contract. The oral 
understanding is introduced only to excuse the plaintiff’s non-performance of 
a condition. Cf. Rosenfeld v. Standard Bottling & Extracts Co., 232 Mass. 239, 
122 N. E. 299. 


STATUTES — IMPEACHMENT OF STATUTES — ADMISSIBILITY OF HOUSE 
Journats. The constitution of Georgia provides: “No bill or resolution ap- 
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propriating money shall become a law, unless upon its passage the yeas and 
nays, in each house, are recorded.” (1910 Ga. Civ. Copg, § 6441.) An act 
appropriating money was passed, signed and deposited with the Secretary of 
State. Mandamus proceedings were instituted by the Governor to compel 
obedience by the Comptroller-General. For respondent, evidence was admitted 
to show that the yeas and nays had not been recorded. Held, that this ad- 
mission was error. Dorsey v. Wright, 103 S. E. 591 (Ga.). 

The decision amounts to holding that the court will not enforce the constitu- 
tional provision. In England, where Parliament is supreme, courts have never 
admitted evidence to impeach enrolled acts. Rex v. Arundel, Hob. 109. In 
spite of the fact that United States legislatures derive their powers from written 
constitutions, many of our state courts and the United States Supreme Court 
have held properly authenticated bills to be conclusive proof of their constitu- 
tional enactment. Field v. Clark, 143 U. S. 649; Bloomfield v. County of 
Middlesex, 74 N. J. L. 261, 65 Atl. 890. This view is supported by considera- 
tions of practical expediency. See 11 Harv. L. Rev. 267. Pangborn v. Young, 
32N.J.L. 29. But onstrict theory an act not constitutionally passed is not law, 
and should be given no effect by the courts. Simpson v. Union Stock Yards Co., 
110 Fed. 799. West End v. Simmons, 165 Ala. 359, 51 So. 638. And the ob- 
jection that a properly certified bill should not be impeached by evidence so 
uncertain as a journal has no force where the entry on the journal is itself the 
fact to be proved. Bank v. Commissioners of Oxford, 119 N. C. 214, 25 S. E. 
966. Lafferty v. Huffman, 99 Ky. 80, 35 S. W. 123, contra. 


SURETYSHIP — SURETY’S RIGHT OF SUBROGATION — SUBROGATION AGAINST 
A BANKRUPT PRINCIPAL IN FAVOR OF A SURETY FOR PART OF A DEBT — EF- 
FECT OF A STATUTE GIVING A SURETY “THE LIKE PRIORITY . . . AS IS SECURED 
TO THE UNITED States.” — By statute the United States is given priority 
over all other creditors of an insolvent or bankrupt debtor. (Rev. Srat., 
§ 3466; 1918 Comp. Stat., § 6372.) It is further provided that where the 


principal in any bond given to the United States is insolvent, a surety on the 
bond, who pays the United States, is entitled to “the like priority . . . as is 
secured to the United States.” (Rev. Srart., § 3468; 1918 Comp. Star., § 6374.) 
The principal on a bond given for the faithful performance of a contract with 
the United States defaulted and became bankrupt. The surety paid the 
United States the amount of the bond, which did not cover: the whole of the 
government’s loss. The government filed a claim for the residue of the dam- 
ages caused by the default and this claim was accorded priority over all other 
claims. The surety now petitions for equal priority with the United States. 
Held, that the petition be granted. United States v. National Surety Co., 
262 Fed. 62. 

Although in England the Crown was entitled to priority at common law 
over all other creditors of a bankrupt or insolvent debtor by virtue of its sov- 
ereign prerogative, the priority of the United States is founded exclusively 
upon statutes. United States v. The State Bank of North Carolina, 6 Pet. 
(U. S.) 29. Originally such statutes were liberally construed, but the later 
tendency of the courts has been to find implied limitations to this priority in 
other acts of Congress. Cook County National Bank v. United States, 107 U. S. 
445. The majority of the court in the principal case took this attitude 
in construing Rev. Stat., § 3468. Although in England at common law 
a surety for a bankrupt principal who is surety for part only of the debt and 
who has paid that part is entitled to be subrogated to the creditor’s claim 
against the bankrupt’s estate and to a ratable proportion of the securities held 
by the creditor to secure the whole debt, this doctrine has been severely criti- 
cized and is not generally followed in the United States. Knaffl v. Knoxville 
Banking Co., 133 Tenn. 655, 182 S. W. 232. See 2 WILLIsTon, CONTRACTS, 
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§ 1273. And even the English courts have refused to allow the subrogation 

where the surety seeks to secure equal priority with the Crown. Regina v. 
' O'Callaghan, 1 Ir. Eq. 439. The decision in the principal case, accordingly, 
necessarily involves a holding that Congress intended to give the surety a 
new right, and the case can be supported only on,this basis. But the earlier 
cases indicate that Rev. Stat., § 3468, is simply declaratory of the equitable 
doctrine of subrogation in favor of sureties. See United States v. Ryder, 110 
U. S. 729, 739; also United States v. Preston, 27 Fed. Cas. No. 16,087, 4 Wash. 
C. C..446. Hence the common-law rule should apply and the case seems in- 
correct. 


TAXATION — WHERE PROPERTY MAY BE TAXED — Domestic TAx ON SEAT 
IN ForEIGN Stock ExcHANGE. — An Ohio stock-broker sought to enjoin the 
State auditor from listing his membership in the New York Stock Exchange for 
taxation in Ohio. Held, that the petition be dismissed. Anderson v. Durr, 
126 N. E. 57 (Ohio). . 

A membership in such an exchange is taxable property. Rogers v. Hennepin 
County, 240 U. S. 184; State v. McPhail, 124 Minn. 398, 145 N. W. 108; In re 
Glendinning, 68 App. Div. 125, 74 N. Y. Supp. 190, aff’d, 171 N. Y. 684, 64 
N. E. 1121. Intangible personal property is generally taxed at the domicile 
of the owner. Scripps v. Board of Review, 183 Ill. 278, 55 N. E. 700. See 
1 CooLey, TAXATION, 3 ed., 89. But certain intangible property, including an 
exchange membership, may acquire a ‘“‘business situs” and be taxable in a 
state other than that of the owner’s domicile. Rogers v. Hennepin County, 
supra; In re Glendinning, supra. Liability to taxation in both states has 
been uniformly held not a violation of the Federal Constitution. Fidelity Trust 
Co. v. Louisville, 245 U.S. 54; Blackstone v. Miller, 188 U.S. 189. See Joseph H. 
Beale, ‘‘ Jurisdiction to Tax,” 32 Harv. L. REv. 587, 588. The decision in the 
principal case, therefore, rests on strong legal precedents. The taxation of the 
same property in two states is, however, unjust and economically undesirable. 
See Kidd v. Alabama, 188 U.S. 730, 732; Blackstone v. Miller, supra, 205. The 
Supreme Court has held that taxation at the owner’s domicile of tangible 
personal property which was permanently located in another state violated the 
Fourteenth Amendment. Union Refrigerator Transit Co. v. Kentucky, 199 
U.S. 194. This doctrine is, however, expressly limited to tangible personalty. 
Fidelity Trust Co. v. Louisville, supra. See Union Refrigerator Transit Co. v. 
Kentucky, supra, 205, 206, 211. But the same principle should be extended 
logically to prevent taxation at the owner’s domicile of intangible personal 
property which in a business sense has a situs in another state and is there 
subject to taxation. 


WiLts — REvocaTION BY MARRIAGE. — The testator made a bequest to a 
certain woman, provided that their contemplated marriage should take place. 
They married as contemplated within a month. A statute provided that “a 
marriage shall be deemed a revocation of a previous will.” (1917 Itt. REv. 
Start., c. 39, § 10.) Held, that the will was not revoked. Ford v. Greenawallt, 
126 N. E. 555 (Iil.). 

By the common law, marriage without the birth of issue would not revoke 
a man’s will. Hulett v. Carey, 66 Minn. 327, 69 N. W. 31. The contrary was 
held in some of the states where statutes had made the wife heir to the hus- 
band. Tyler v. Tyler, 19 Ill. 151. In the same case, Illinois adopted the rule 
that the revocation was only presumptive. But it was established in England | 
before the Wills Act, and is held by the weight of authority in this country, 
that revocation caused by change of circumstance is absolute. Marston v. 
Fox, 8 Ad. & El. 14; see Roop, WILLs, 1 ed., § 377. The decision that the 
statute in the principal case was merely declaratory is therefore untenable; 


| 
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the purpose of the statute was apparently to make Illinois conform to the gen- 
eral rule. The court also reasoned that the statute itself did not prohibit 
considering the revocation as merely presumptive, distinguishing it specifically 
from the English type of statute which provides that a will shall be revoked 
by marriage. This cannot be sustained. A statute that marriage shall be 
deemed a revocation is no less absolute than a statute that a will shall be re- 
voked by marriage.! Lathrop v. Dunlop, 4 Hun, 213; aff’d, 63 N. Y. 610. 
And the Illinois court had already held that the statute ended all controversy. 


McAnnulty v. McAnnulty, 120 Ill. 26, 11 N. E. 397; Hudnall v. Ham, 183 Ill. 
486, 56 N. E. 172. 
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PAPERS ON THE LEGAL History OF GOVERNMENT. By Melville M. Bigelow. 
Boston: Little, Brown, and Company. pp. 256. . 


There are five of these papers: I, Unity in Government; II, the Family in 
English History; ITI, Mediaeval English Sovereignty; IV, the Old Jury; V, 
Becket and the Law. Their titles give the impression that they are separate 
in character; but in fact they form a single thesis illustrated historically from 
general political and constitutional history, and, in the last two papers, from 
legal history. The thesis is stated in the first paper on the Unity of Govern- 
ment. It is the question as to the proper limits in the sphere of government 
of the two contrary principles of individualism and collectivism — a question 
the settlement of which is vital to the stability of government and therefore 
to the stability of civilized society. Of the sphere of these two principles Mr. 
Bigelow has said much with which I am in entire agreement. We cannot do 
without individualism. ‘In itself individualism is a store house of personal 
energy; it is the indispensable dynamic of life; when directed to the proper 
’ end it is the chief means of doing good.” On the other hand, mere unrestrained 
individualism is “unsafe and unsound when considered in reference to the 
peace and stability and welfare of the state.” Some of the effects of the 
English policy of Free Trade, and the manner in which that policy was made 
a fetish in order to suit the transient needs of English party politicians, are 
perhaps the best illustrations in modern times of the results of unrestrained 
individualism. That it was inconsistent with the safety of the state was 
shown by the War, and by the measures passed almost too late to remedy some 
of its consequences. In effect it denies to the state its proper sphere. On the 
other hand, the principle of collectivism, which makes for the unity and solidar- 
ity of the action of the state, is apt to give the state power to move out of its 
proper sphere. ‘History tells us plainly enough that whenever collectivism, 
such as exists, moves forward with energy towards realizing its purposes, it is 
sooner or later encountered by sordid individualism with a tangled mass of 
troublesome influences.” 

What, then, is the solution? The solution indicated by Mr. Bigelow is the 
formation of a sound public opinion which will enable the state, without 
repressing individualism, to bring to bear upon it a restraining influence in 
the interests of the public weal — a public opinion which will enable the state 
to repress the evil effects of individualism without reducing the individual to 
the position of being merely a small cog in the mechanism of a great machine. 
Now one of the factors in the formation of such an opinion is religion; and one 
of the greatest achievements of religion, and more especially of the Christian 
religion, is the family. In the family, as the author points out, the two prin- 
ciples of collectivism and individualism have full play. The family was a 
“body bound together by service.” “It gave to society the stamp of collectiv- 
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ism so far as the type remained true to itself.” On the other hand, gua out- 
siders the family was an individual unit. In primitive society it was “autocrat 
to such an extent as to make the higher government of later times difficult.” 
It is not therefore surprising that, in our own days, those fanatics who wish 
to nationalize everything should see that they must first of all get rid of, or 
as far as possible minimize, the importance of the family. They wish to give 
the state a hand in its arrangement, which will have, as it always has when 
the state steps outside its proper sphere, a paralyzing effect. In civilized 
states their suggestions will take the form of proposals to endow the family; 
and in savage states like Russia, of proposals to nationalize women. Both 
sets of proposals really rest on very similar exaggerations of the sphere of the 
state — of the principle of collectivism. As Mr. Bigelow points out, it is this 
combination of collectivism and individualism in the family which makes it 
so effective a moral agency. The state can never take its place. It can en- 
courage it; it can suppress excesses of the individualistic spirit which are 
antagonistic to it; but it can do little more. If it ever disappears, with it will 
disappear the most effective agency for the promotion of the virtues essential 
to the well-being of the state, and for the maintenance of a sound public 
opinion. 

P80 far I am in agreement with the general principles stated by Mr. Bigelow. 
It is when he tries to illustrate or prove them by instances drawn from the 
very remote history of our race that I cannot assent to his views. He appears 
to think that our Germanic ancestors, as described by Caesar and Tacitus, 
afford an illustration of a type of polity which contained the right blend of 
the principles of collectivism and individualism; that the family life of the old 
Germans was the central feature of their polity; and that this family life lived on 
throughout the Middle Ages mainly in the lower ranks of society. His view 
seems to be that the sovereignty of the state, as enforced by Henry II, was 
an encroachment on the free individualism of the family which sapped its 
strength; and that, if Becket had had his way, the people would have given 
their free consent to Henry’s policy, with the result that that policy would 
have been liberalized, and therefore improved. It would have been the col- 
lective policy of the nation, not the individual policy of Henry. He thinks, 
for instance, that in the domain of legal history there would have been no 
need for the separation between law and equity; and that in the law of criminal 
procedure and evidence another and a better system, which did without a 
jury, would have been possible. 

To my mind, if I may say so with respect, Mr. Bigelow’s reading, both of 
general political and constitutional history and of legal history, is so original 
as to be almost fantastic. The teachings of history, if they are to carry weight, 
must be based on verified facts; and they must deal with problems and con- 
ditions which are comparable to the problems and conditions of our own times. 
We cannot treat the events of English history as some theologians treat the 
events of Old Testament history, and interpret them in a particular way for 
the purpose of drawing a particular moral. But it seems to me that the account 
given of and the moral drawn from the polity of the old Germans described 
by Caesar and Tacitus fail to carry conviction, partly because there is much 
in our author’s account of the sphere of the family and its relation to the 
tribal state in the old Germanic law which is very conjectural, and partly - 
because the state of society there depicted is so remote from that of the modern 
state that it is difficult to derive very much instruction therefrom. These old 
Germans were, after all, very savage; and it is doubtful whether modern society 
could have found much use either for their virtues or their vices. A Bolshevik 
state might indeed make some use of their more ignorant members in a Red 
army; and perhaps the more enlightened among them might be useful members 
of a Labor party; for they would certainly have been in opposition to any 
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modern government; they would have been slaves to formulae, and they 
would have been incapable of taking any but the shortest views based on what 
seemed to make for their momentary physical advantage. Some of us have 
read the adventures of “A Yankee at the Court of King Arthur”; we may 
conjecture that the stay of an old German Tribesman at the White House or 
any other civilized house would have been very short. To suppose that a 
stable state could have been founded on the “voluntary self-discipline” of 
these men, without the growth of the modern conception of the sovereignty 
of the state, does not seem to me to be a tenable thesis. Similarly, to suppose 
that in later times the strength of family feeling, in the form in which it 
makes for the stability of the modern state, is identical with the form which 
it took amongst the old Germanic tribes; and to suppose that it survived in 
later ages, when the state had acquired more strength, mainly or solely in 
the lower classes of society — seem to me to be merely wild imaginings. 

And these theories are clearly responsible for Mr. Bigelow’s very peculiar 
views as to the effects of Henry II’s reforms on the future course of English 
history, as to the rights and wrongs of his controversy with Becket, and as to 
one or two episodes in English legal history which he has used to illustrate 
these views. He says that “Henry had reached the great idea of Sovereignty’”’; 
and there is little doubt but that he had gone as far towards reaching it as a 
mediaeval king could go. But when he goes on to assert that Henry thought 
of the state ‘as a personal thing,” “as a narrow entity independent of the 
mass of men composing it,”’ and that such a government had not the stability 
of “Old German government — single government of self-disciplined men,” 
he seems to me to have seriously misread history. Surely it'was the work of 
Henry II in founding a common law which made possible the growth of that 
sound collective feeling for the common law which, right down the ages, has 
been the main factor in securing for England constitutional government, and 
in preserving for the world one example of the successful working of such a 
government. Much of the collective opinion of Henry II’s day would have 
been hostile to his reforms; and if history teaches anything, it seems to me 
that it teaches this, — that a sound collective opinion in the nation at large is 
the product of the teaching of a sovereign state, the powers of which have been 
used justly, because they have been entrusted to its more competent and 
saner members. Then, too, because Mr. Bigelow unduly depreciates the 
effects of Henry’s reforms, it seems to me that he unduly appreciates the 
ideals of Becket. He regards Becket as the exponent of the collective ideals 
of the people as against Henry’s attempts to impose upon them the sovereignty 
of the state. ‘The new primate,” he says, “‘had behind him as no other ever 
had the body of the people; now, not to be exploited as they had been, and as 
the king was willing to have them still, but to be forwarded in a way, as Becket 
clearly saw it, to give the needful help, the popular help for the monarchy; 
in a word, to relieve the lower classes, so sore depressed, ultimately of disabil- 
ities, in accordance with the teaching of Christianity — to find the serf and 
leave him man.” But I think that what Becket had at‘heart was far more 
the interests of the church than the interests of the people; and it is certain 
that his claims, if realized, would, by preventing the common law from becom- 
ing “the sovereign law of king and people,” have retarded the development 
of the nascent English state. Let us remember that the one point in which 
a sn partially prevailed gave rise to that monstrous anomaly the Benefit 
of Clergy. 

It is this hero worship of Becket and his supposed ideals which has, it seems 
to me, inspired Mr. Bigelow with some erroneous ideas as to the effects of 
certain developments in our English legal history. He considers (and perhaps 
with reason) that the English development of the jury system had a very un- 
fortunate effect on the development of the law of evidence, and that it was 
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not until the rise of the Court of Chancery that the absence of a law of evidence 
was supplied, and then inadequately. He considers that this and other defects 
of English law would have been remedied if, under the leadership of Becket, 
a further and larger reception of Roman law, canon and civil, had taken place. 
In particular there would have been no divorce between law and equity — 
“the Judicature Acts took a long step in the right way, but they should have 
been unnecessary. The step should have been taken in the reign of Henry 
Plantagenet. Thomas of Canterbury had the mind and the courage to take 
it, but an untimely issue of jurisdiction turned him away and slew him.” 

But if there had been a further reception of Roman and canon law, if the 
jury system had gone down before it, the experience of continental nations 
makes it quite clear that the inquisitory system of the canon law would have 
’ been introduced into our system of criminal procedure. Mr. Bigelow doubts 
whether this would necessarily have been the case; but it is difficult to see how 
England could have escaped the inquisitory procedure which the other states of 
western Europe sooner or later adopted. Like those other states, England 
would have had no alternative. To have avoided that result is worth a great 
deal more than a slow or even a distorted development of a law of evidence. 
Moreover, if English law had become more Romanized, it is difficult to see 
how our independent common law could have grown up on native lines, and 
become the one great rival of the Roman system. If this had not happened, 
the jurisprudence of the world would have been infinitely the poorer, and not 
only the jurisprudence of the world. When, in the sixteenth century, the tide 
was setting strong for absolutism, it was the constitutional ideas which had 
been drilled into Englishmen by the common law, it was the English Parlia- 
ment which alone among mediaeval representative assemblies had been made 
an efficient organ of government by the common lawyers, which saved for 
England and the world the mediaeval ideal of the rule of law, and preserved 
the pattern of a constitutional state. Could these results have been achieved 
if English law had been thoroughly Romanized in the twelfth century? 

It is for these reasons that I think that, though Mr. Bigelow’s theories have 
much to commend them, they are hardly advanced by historical arguments 
which are based upon readings of history, which are, to say the least, highly 
disputable; and by deductions drawn from them which are perhaps even more 
disputable. In the sphere of legal history these deductions seem to me to have 
been productive of serious error; for they have led Mr. Bigelow to condemn the 
results of certain developments in English legal history without a sufficient 
consideration of what seem to me to be decisive reasons for thinking that 
these developments have been productive of infinitely more good than harm. 
I think that if Mr. Bigelow had cared to glance at the Tudor period, he would 
have found that some aspects of the English polity during that period show 
a more serious and a more considered attempt to adjust impartially the claims of 
collectivism and individualism than has been shown at any period before or 
since. Lessons drawn from that or from some later period would have been 
more valuable, both because the facts are better ascertained and because the 
problems then confronting the state were necessarily more akin to the problems 
which confront us to-day. 

W. S. Hotpsworts. 


Untrorm STATE LAWS IN THE UNITED StaTEs, Fully Annotated. By Charles 
Thaddeus Terry. New York: Baker, Voorhis & Co. 1920. pp. 688. 


This unpretentious volume calls attention to the collected work of the 
Commissioners on Uniform State Laws. The laws hitherto recommended by 
them, twenty-three in number, are here reprinted and indexed, and annotated 
with the decisions of the courts up to the time of the issue of the book. 
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In the case of the Acts more recently promulgated, and those of narrow 
scope, the annotations are not extensive; but the annotations to the commer- 
cial laws by which the work of the Commissioners is best known, consisting of the 
citation of all decisions on the various sections, are extensive, since the editor’s 
aim has been to make the book exhaustive in this particular. The labor in- 
volved in collecting these decisions, and the value of the work, a are — out of 
proportion to the bulk of the volume. 

The Negotiable Instruments Law has been enacted in every state but 
Georgia and Texas; the Warehouse Receipts Act in nearly as many; the Sales 
Act in almost all the northern commercial states, and in several others. The 
Stock Transfer Act, the Bills of Lading Act, the Partnership Act, have also 
been adopted in many states, and the number is steadily increasing. 

No lawyer in practice where these statutes are in force can afford to be 
without this volume. The author’s name is a guaranty of the care and ability 
with which the work has been done. No one has done more than he for the 
cause of Uniform State Laws. He has been a Commissioner during the period 
when all but three of the statutes which he prints were promulgated. For 
three years he was President of the National Conference of Commissioners; 
and his energy, sound judgment and learning have at all times been at the 
service of the work. 

The statutes are carefully indexed, and are provided with tables showing 
the statutory citation of each section of each statute in every state where the 
Act has been enacted. 

It is to be hoped that this book will be not simply a convenient tool for the 
practitioner, but will also fulfil the object which its editor had in mind of pro- 
moting the cause of Uniform State Laws. This is desirable not only for more 
obvious reasons, but to diminish the tendency and apparent necessity of ex- 
tending or amending the United States Constitution to cover all questions 
where a uniform rule throughout the country is desirable. 

It goes without saying that merely enacting uniform statutes will not secure 
uniform law, unless there is uniform construction of the statutes. Each of the 
Uniform Acts, except a few.of the earlier ones, has contained the provision 
that the Act shall be so construed as to effectuate its purpose of making uni- 
form the law upon the subject in the several states which enact the statute. 
This provision is designed to substitute for the ordinary canon of construction 
that a statute will be construed with reference to the previous common law of 
the state, a wider principle which will give to decisions of one state upon a 
question involving a uniform state law the strongest persuasive authority in 
the courts of another state when the question there arises. This principle of 
construction has been approved by the Supreme Court of ya — States 
in Commercial Nat. Bank v. Canal-Louisiana Bank, 239 U. S. 5 

We have nothing but commendation for the plan of the Kay and for the 
way that the plan has been carried out. S. W. 


WATER RESOURCES, PRESENT AND FuTuRE Uses. By Frederick Haynes 
Newell, D. Eng., Professor of Civil Engineering and Head of the Depart- 
ment, University of Illinois. (A revision of the addresses delivered in the 
Chester S. Lyman Lecture Series, before the Senior Class of the Sheffield 
Scientific School, Yale University.) New Haven: Yale University Press. 
1920. pp. 310 (including preliminary matter, photographs and index). 


The author is one of the nation’s eminent civil engineers. His service as 
former Director of the United States Reclamation Service is well known. 
The book is a carefully analyzed presentation of stream flow, reservoir structure, 
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hydrology and scientific information upon water resources, presented for 
popular reading and to cultivate public sentiment for public improvements; 
very readably written, without incumbrance of references. It is at its best in 
depicting the ingenuity of engineers and the physical difficulties which they 
have met and surmounted. 

The portions for a law review are the opening and closing chapters, reflect- 
ing the attitude of engineers toward the condition of the law. Among occa- 
sional comments in the rest of the book may be noted the confidence expressed 
in the impartiality and validity of the conclusions reached, from conflicting ex- 
pert testimony, by the court in the Miami Flood cases (pages 146-47). The 
attitude of the author toward the law is, however, mainly critical; the rules of 
law are “artificial relations,’ “obstacles erected by man” which “block his 
(the — way,” as “invisible walls,” leaving him in “chaos” (e.g., pages 
39, 202). 

Lawyers will admit that the law has its shortcomings; but we cannot admit, 
as the enginéers are in the habit of charging, that in comparative efficiency 
the law as a whole is below engineering. The same comment would apply to 
the book in the same series written by Professor Swain, of Harvard (“Con- 
servation of Water by Storage,” 1915, Chester S. Lyman Lecture Series of 
1914). The best defense being a stout lance, we might reply that engineers 
think upon the basis that the natural resources should be at their disposal to 
handle without the restraint of law, according to their judgment of “the 
greatest good of the greatest number”; and if that power is granted to engi- 
neers, the transportation and food industries can be claimed for the same pur- 
pose by the labor interests. The further one gets into the law, the more it 
seems that the engineers’ criticisms are less a criticism of the law than im- 
patience with men for requiring to be restricted by law. 

The word “reconstruction” is used by the author as synonymous with 
“conservation” as formerly used, and both are used as receptacles for un- 
alloyed good, free of all impurities (see pages 25-31, 190); “the greatest good 
for the greatest number,” “reconstruction” of man, things, laws “from the 
ground up.” Although published in 1920, the lectures were given in 1913, and 
the Russian experience of remaking the world may raise some skepticism in 
the reader; but assuming that we go through such reconstruction, the in- 
fluence of water resources thereon would still, if we may be permitted the 
suggestion, seem to be somewhat over-emphasized by the book (e.g., p. 30). 
Mr. Pinchot sought to control the nation’s destiny by controlling the forests; 
wood and water alike ramify through all human activities, but beyond a cer- 
tain point the relation becomes too remote to be credited to either. Similar 
considerations may be illustrated by some sentences condensed from Angell’s 
preface to the first edition of the first American law book upon waters. “At 
a very early period” (he says), “as well as at the present day, the human 
mind was employed in observing and admiring these aqueous circulations of 
nature. ‘Where a spring rises or a river flows’ (says Seneca), ‘there we should 
build altars and offer sacrifices.’ And who has not perused the ode of Horace 
to the fountain of Blandusium? Or the address of Petrarch to that of Vaucluse? 
With what elevation and sublime emotions do we contemplate the rivers of 
our own-country? How frequently do we ramble in imagination, till the mind 
is confounded in the mazes of its own wanderings” etc. (Angell, Water- 
courses, 1st ed. (1824), preface.) In the march of social progress, inland waters 
will, of course, be essential; but so will many other things. At present the 
development of oil resources seems to be exercising more influence. 

In a book emphasizing the social aspects, it is unexpected to see the adoption 
of the point of view that “we may properly consider it [water] as a mineral, 
a portion of the rocky crust of the earth” (page 36), which the social objects 
to be attained require to be denied. (22 Harv. L. REv. 100; 27 Harv. L. REv. 


102 HARVARD LAW REVIEW 


530. Compare Mr. Newell’s page 293). In regard to relative social importance 
of uses, Mr. Newell (pp. 38, 179-180) ranks them: (1) drink, (2) food by irriga- 
tion, (3) sewage, etc., (4) manufacturing and power, (5) transportation. But 
engineers make slips in social outlook as well as lawyers. We read that the 
present tendency is that “one simple procedure is followed day and night 
continuously for months from the time the structure is started until it is 
finished”’ (page 139), which is not elevating for the individual who does it. 
And the engineers seem to discuss (without Mr. Newell’s approval, however) 
the valuation of a domestic water supply by the money value of the persons 
served (page 183), which is very much the same basis as that used (page 235) 
to figure the value of alfalfa by the value of the pork it will produce. 

The lawyer who wishes an introduction into general ideas of water engi- 
neering (and lawyers who have work in that line should have some idea of it) 
will find Professor Newell’s work an authoritative treatise upon these engineer- 
ing matters, well and attractively written. 

SAMUEL C. WIEL. 


Harvey Humparey BAKER, UPBUILDER OF THE JUVENILE CourT. By the 
Judge Baker Foundation. Concord, N. H.: The Rumford Press. 1920. 
Pp. 133. 


This little volume, the first of a series of publications to be issued by the 
Judge Baker Foundation, is primarily a memorial to the pioneer Judge of the 
Boston Juvenile Court. It is consequently somewhat varied in content, con- 
taining not only Judge Baker’s review of the first five years’ work, and a re- 
print of his article on the procedure.of the Boston Juvenile Court, but also 
several other contributions. ‘These last consist of a biographical tribute to 
Judge Baker by Roy M. Cushman, a series of statistics, for purposes of com- 
parison, of the second five years’ work, and a brief article on the work of the 
Judge Baker Foundation by William Healy and Augusta F. Bronner, managing 
director, and assistant managing director respectively, of the Foundation. 
The book therefore makes a varied appeal, to those interested in the personality 
of Judge Baker, to those who desire information on the actual operation of a 
notable Juvenile Court, and to those who are following the development of 
case diagnosis and treatment of delinquency. 

The Juvenile Court, like many of the children with whom it deals, presents a 
problem in heredity. So far as the court is descended from the equitable juris- 
diction of the courts, as parens patriae, it is a conspicuous success. The in- 
formal procedure, the fatherly attitude of the judge, the painstaking inquiry 
by doctors and psychologists to ascertain the causative factors of the delin- 
quency, the free hand of the judge in devising remedial or protective measures, . 
all make for the development of useful citizens and the consequent diminution 
of crime. On the other hand, so far as the court is a child of the criminal law, 
it carries within it the known weaknesses of its parent. 

Conspicuous among these weaknesses is the matter of appeal, discussed at 
length by Judge Baker. In Massachusetts an absolute right of appeal exists in 
Juvenile Court cases and the judge must solemnly advise the child of this right. 
The result is that appeals are often taken in the most serious cases, where the 
judgment, skill and knowledge of the Juvenile Court might be employed best 
for the child’s benefit or for the protection of the community. Once the pon- 
derous machinery of the criminal law is invoked, the chances of constructive 
action become almost zero. For many reasons the district attorney does not 
like prosecuting children; for obvious reasons, a jury, saturated in the atmos- 
phere of the criminal court, is unlikely to convict a child; and if the case finally 
does reach the Superior Court judge for disposition, the matter does not receive 
the careful consideration which the Juvenile Court is prepared to give. Thus 
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the matter of appeal represents a real flaw in the handling of juvenile delin- 
quency. To make matters worse the appeal not only operates against the 
child’s own welfare and the best interests of the community, but also the knowl- 
edge on the part of the Juvenile Court judge that an appeal may be taken ~ 
sometimes influences him against his better judgment in the disposition of cases. 
before him. 

The question of appeal is only one of many problems arising out of the pro- 
cedure and position of the Juvenile Court in our judicial system. Judge Baker 
in his book makes certain recommendations with respect to appeals, which have 
not been followed by legislation. It would be interesting to know how other 
communities handle this and other problems. The time seems to have arrived 
when a complete critical survey of Juvenile Court methods and procedure 
should be made somewhat along the lines of Mr. Reginald H. Smith’s recent 
report on the administration of justice in his book ‘“‘Justice and the Poor,” 
published by the Carnegie Foundation. Such a survey would place in the 
hands of those generally interested in the Juvenile Court the material needed 
for the development of more effective technique and a basis for procedural and 


legislative changes. 
HERBERT B. EHRMANN. 
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